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FOREWORD 

THIS book began in a study of Legal Aid Societies designed to secure 
thorough information and a just estimate of value for the benefit of those 
who are called upon from time to time to contribute to their support. 
The work has grown into a systematic treatise and practical handbook upon the 
Administration of Justice in the United States in the direction which is at this time 
of the most critical importance. It is full of trustworthy information and suggestion, 
and should be of great value to the multitude of Americans who are interested in 
the Americanization of the millions of foreigners who have immigrated to this 
country, and who fail to understand or who misunderstand American institutions. 
It should be useful to the members of the American Bar, who during the past few \/ 
years have been gradually awakening to a sense of their responsibility for the admin- 
istration of law in general, beyond the interests of the particular cases in which they 
are engaged. This subject was under consideration in the Ck)nference of Bar Associ- 
ations at Saratoga in September, 1917, and I commend this book to the attention of * 
all the gentlemen who were interested in that discussion. 

New projects are continually suggested for improving the condition of the poor 
by the aid of government, and as to many of them there is a debatable question 
whether they come within the proper province of government and whether ofScial 
interference will not in the long run do more harm than good to the beneficiaries 
and to the community. No one, however, doubts that it is the proper function of 
government to secure justice. In a broad sense that is the chief thing for which gov- 



) 



emment is organized. Nor can any one question that the highest obligation of govern- 
ment is to secure justice for those who, because they are poor and weak and friend- 
less, find it hard to maintain their own rights. This book shows that we have not been 
performing that duty very satisfactorily, and that we ought to bestir ourselves to j 
do better. 

I do not think that we should be over-harsh in judging ourselves, however, for the 
shortcomings have been the result of changing conditions which the great body of 
our people have not fully appreciated. We have had in the main just laws and honest 
courts to which people — poor as well as rich — could repair to obtain justice. But 
the rapid growth of great cities, the enormous masses of immigrants (many of them 
ignorant of our language), and the greatly increased complications of life have cre- 
ated conditions under which the provisions for obtaining justice which were formerly 
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gufficient ore sufficient no longer. I think the true criticism which we should make 
upon our own conduct is that we have been so busy about our individual affairs that 
we have been slow to appreciate the changes of conditions which to so great an extent 
have put justice beyond the reach of the poor. But we cannot confine ourselves to 
that criticism much longer; it is time to set our own house in order. And as we do 
so we should recognize with gratitude the noble and unselfish men and women whom 
this book shows to have been devoting themselves to the task which most of us have 
been neglecting. 

EuHu Root. 



July, 1919. 



INTRODUCTION 

THE present Bulletin constitutes the second in a series of studies of legal educa- 
tion and cognate matters that is in course of publication by the Carnegie 
Foundation, under the general charge of Mr. Al&ed Z. Reed. The first number, 
published before the war, was the report of Professor Redlich upon the Case Method. 
The present volume will be followed by a detailed study of law schools and exami- 
nations for the bar. A large number of persons have cooperated in the general under- 
taking, and the mass of material is not only enormous, but complex. 

It was inevitable that any such comprehensive study should touch at many points 
the administration of the law itself and the effects of this administration upon the 
people for whose protection and contentment law and courts exist. The presentation 
of the present report as a special bulletin in this series was suggested in the first 
instance by the application of certain legal aid societies to the Carnegie Corporation 
for grants of funds. The trustees of the Corporation, while disposed to look upon the 
work of these bodies as important, felt that a thoroughgoing report on the whole 
question of legal aid should precede any such action on their part. They agreed, 
tiierefore, to defray the expense of such a report if prepared with the cooperation of 
the Cam^e Foundation in conjunction with its already partially completed enquiry. 
The work, including the visitation of all legal aid societies in the United States, and 
the reduction of the material into its present form, has been accomplished in a most 
careful and discriminating fashion by Mr. Reginald Heber Smith, of the Boston bar. 
Although primarily designed to deal only with legal aid work, the scope of the study 
inevitably broadened. It proved impossible to consider existing legal aid societies 
without taking into account at the same time other agencies which experience has 
suggested in the effort to make the administration of justice direct, simple, and ac- 
cessible alike to rich and poor. The present report deals, therefore, with the whole 
question of administration of the law as it affects members of the body politic who 
by reason of poverty, ignorance, or lack of knowledge of the language are at a dis- 
advantage in the effort to secure justice as between man and man in the various 
disputes that arise in our present complicated industrial and social relations. 

The study touches so closely the source of much current discontent and points the 
way to constructive action so important and yet so feasible, that its publication now 
is especially timely. There never was a time when it was more important to pro- 
vide machinery that shall be adequate to accomplish in fact that justice at which the 
law aims and for whose attainment amongst men it was established. It is not enough 
for the law to intend justice. It must be so administered that for the great body of 
citizens justice is actually attained. Be the law never so good in theory, uncertain or 
dilatory administration, through the present cumbersome or defective machinery, 
goes far to defeat its aims. The widespread suspicion that our law fails to secure jus- 
tice has only too much basis in fact. If this suspicion is allowed to grow unchecked, 
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it will end by poisoning the faith of the people in their own government and in law 
itself, the very bulwark of justice. 

That justice can be attained only through the law is made clear at the outset of 
this report. Human experience in idl ages and in all countries proves that our only 
hope to attain a fair equality of justice for every member of society, wise or igno- 
rant, good or bad, rich or poor, lies in a system of law Jbased on principles long tried 
and administered by those removed from the pull of personal interest. A citizen of 
any state may have a reasonable confidence in justice for himself only so long as his 
rights and privileges are defined by the rules of law and not by the whim of any in- 
dividual. Freedom and justice for the individual member of the body politic can be 
hoped for only through the reign of law, and not through the favoritism of any ruler 
or class or faction. No lesson of human society can be more dear than this, that law 
is nothing other than the crystallized experience of mankind, embodied in principles 
that aim at the attainment of justice as between man and man and as between soci- 
ety and the individual. 

It follows directly from this conception of law, however, that in the process of social 
development some readjustment of the law, in the light of altered conditions and 
widened experience, is from time to time required. Otherwise our inherited body of 
legal principles and our ideals of abstract justice are in danger of growing apart. If the 
task of bringing them together again should by any chance be deferred until a large 
element of our population suffer long continued grievances under the existing law, a 
temper of mind is created that does not make for sane reform by orderly methods. 

The conclusion to which the author of this study is led is that in so far as con- 
cerns what is technically known as the substantive law, the poor are at no special 
disadvantage as compared with the rich. If no more were required for the even-handed 
distribution of justice than this, that the rights of all men, rich or poor, strong or 
weak, should be impartially and equally defined under the law, then democracy has 
come near to realizing its ideal No special procedure for enforcing this substantive 
law needs to be invoked when it is well settled, and is well known, and no dispute 
exists in regard to the facts and all parties afFected are strictly law abiding. For- 
tunately the great number of our activities are conducted in this manner. 

There is, however, a class of activities, exceptional yet enormous in the aggregate, 
where these conditions do not obtain — where the substantive law, determining the 
point at issue, is not settled, or if settled, is not known to the individual; or where 
the parties affected disagree, in good faith, as to the facts upon which their relative 
rights depend; or where one or the other of them does not respect the law, whether 
from impatient desire to remedy what he conceives to be its defects, or more fre- 
quently from naked self-interest. These are the cases where justice has to be actu- 
ally administered with the aid of lawyers and of courts. If for any reason this neces- 
sary machinery of justice cannot be employed, then the theoretical protection that 
the individual possesses imder the law is of no practical use to him. 
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It is on this side that the author shows the danger to lie. In the law that fixes 
and prescribes the machinery through which rights are enforced or defended — that 
is to say, in what is technically known as procedural or adjective, as distinguished 
from substantive law — he finds grave defects. He shows how, not because any one 
has deliberately intended to do wrong, but because no one has squarely faced the 
needs of our new immigrant citizens, our increasing class of wage-eai*ners, and of our 
vast urban populations, the expense and delay needed to obtain legal relief are fre- 
quently such that the poor cannot afford it. Many are actually deprived of their 
rights. Still others believe that they are so deprived and cherish grievances that a 
less expensive and more prompt administration of the machinery of justice might 
serve to dispel. Even if they are not quite sure that they are in the right, the mere 
fact that they cannot have their claims quickly passed upon by an impartial tribunal 
under simple procedure seems to them an unjust discrimination, devised by the rich 
to oppress the poor. Under these conditions the claim of the demagogue or of the 
sincere but mistaken doctrinaire that justice can be made to order by some new form 
of social machinery falls upon ready ears. The long lesson of human experience in 
the effort to attain justice is easily forgot, and those who are discontented by reason 
of real or fancied ills and who are more directly interested than any other members 
of the body politic in a freedom defined by law are ready to have their civil liberty 
defined in terms of personal influence or of class prejudice. 

How much the present weaknesses in the administration of the law work against 
the interest of the poor as such it is of course impossible to say. It would be a mistake 
to assume that the cost of litigation and the laVs delay benefit the rich exclusively. 
In a great number of cases they work to the advantage of the dishonest poor. The 
deserving poor flian is helpless to obtain speedy justice from any one, poor or rich. 
The question is not primarily one as between rich and poor, but concerns rather the 
fundamental necessity in a free country to place justice, so far as it is humanly possible 
to do so, within the reach of those who occupy any station in life. Our civilization 
rests upon an honest and sincere attempt to realize this ideal. 

While the poor, like the rich, come to serious disputes with their fellow-men and 
with the agencies in the social order with which they have relations in many ways, 
the great proportion of questions which they desire to bring to settlement lie in a 
few fields — questions concerning wages, those resulting from injury while in employ- 
ment, and those which originate in the family relations and affect directly the hap- 
piness of wives and children and the integrity of the home. The very natural failure 
of the administration of the law to keep pace with the rapid industrial transforma^ 
tion of the country is the source of much of the complaint of the poor and partic- 
ularly of the poor man who is also an alien, touching all the matters relating to his 
employment, his citizenship, and the disputes which arise in his domestic relations. 

The study here presented sets forth in simple and non-technical language, first the 
defects in the administration of the law which work in effect a denial of justice to the 
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poor or to the ignorant; and secondly, the agencies, supplementary to the existing 
machinery, whose object is to remedy these defects. 

The important defects are three — delay, court costs and fees, and the expense of 
counsel. The agencies suggested to remedy these defects fall into two groups accord- 
ing as the nature of the case admits of settlement without legal counsel or, on the 
other hand, requires counsel for the full protection of the disputants. 

In the first group of remedial agencies are pleu^ the small claims court, the agen- 
cies for conciliation and arbitration, the domestic relations courts and administrative 
tribunals, and all officials authorized to deal promptly with disputants. For the other 
group of cases — those for whom legal counsel is necessary — the present report dis- 
cusses the defender in criminal cases, the assignment of counsel, and finally and most 
exhaustively the legal aid organizations. 

The outcome and the object of the report is the effort to prove that these various 
agencies, if properly articulated with the existing system of the administration of jus- 
tice, can be made to secure, so far as human means can do, the practical equality of 
all men before the law and to afford to all citizens without regard to wealth or rank 
or race the means for a prompt, inexpensive, and fair adjudication of their complaints. 

For no group in the citizenship of the coimtry is this more needed than in the 
case of the great mass of citizens of foreign birth, ignorant of the language, and help- 
less to secure their rights unless met by an administration of the machinery of justice 
that shall be simple, sympathetic, and patient. To such the apparent denial of jus- 
tice forms the path to disloyalty and bitterness. 

This report, prepared with great care and stated in moderate terms, deserves at the 
hands of the members pf the bar serious and sympathetic attention. If those who 
officially represent the law do not bend their energies and give their best thought to 
make the administration of justice fair, prompt, and accessible to the hmnblest citizen, 
to what group in the body politic may we turn with any hope that this matter will 
be dealt with wisely and justly ? 

The world is to-day filled with the word ^^ democracy." Sometimes it is used to 
denote a government in which the civil rights of the individual rest upon a consti- 
tutional guarantee, sometimes to describe a class rule more autocratic than that of 
the Czar. An autocracy can exist without law, but a free democracy cannot. The 
very existence of free government depends upon making the machinery of justice 
so effective that the citizens of the democracy shall believe in its impartiality and 
fairness. 

Henby S. PRrrCHETT, 

President of the Carnegie Foundation. 



June, 1919. 
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Chapter I 
FREEDOM AND EQUALITY OF JUSTICE— THE IDEAL 

To no one will we sell, to no one will we refuse or delay, right or justice. 
Magka Cabta, cap. 40. 

FREEDOM and equality of justice are twin fundamental conceptions of Amer- 
ican jurisprudence. Together they form the basic principle on which our entire 
plan for the administration of justice is built. They are so deep-rooted in the 
body and spirit of our laws that the very meaning which we ascribe to the word jus- 
tice embraces them. A system which created class distinctions, having one law for the 
rich and another for the poor, which was a respecter of persons, granting its pro- 
tection to one citizen and denying it to his fellow, we would imhesitatingly condemn \ 
as unjust, as devoid of those essentials without which there can be no justice. ^ 

From the dawn of Anglo-Saxon legal history, this idea has been manifest. The 
earliest laws continually directed that justice be done alike to rich and poor.^ The 
equal right to law was asserted in the Charter of Liberties of Henry 11.^ The idea 
received its classic embodiment and statement in the fortieth paragraph of Magna 
Carta, where was inscribed **niiUi vendemus^ nuUi negabvmus^ atU differemusj rectum 
autJusticiamJ" As a purely historical fact this did not signify, or inaugurate, an era 
of absolute freedom of justice, but it was a first step in that direction. Its supreme 
importance, however, lies in the tradition' which gradually attached to it, and which 
glorified the idea into an ideal — an ideal which steadily persisted in men's minds 
throughout five centuries, and which was brought by the colonists to the New World.* 
In the constitutional conventions which followed the American Revolution the 
ideal was given concrete expression in the various state Bills and Declarations of 
Rights.' The Massachusetts Constitution, adopted in 1780, declared:* 

"Every subject of the Commonwealth ought to find a certain remedy, by hav- 
ing recourse to the laws, for all injuries or wrongs which he may receive in his 
person, property, or character. He ought to obtain right and justice freely, and 
without being obliged to piutshase it; completely, and without any denial; 
promptly, and without delay; conformably to the laws.'' 

As state after state has been added to the Union, its people, in constitutional assem- 
bly, have written the same declaration into their fundamental law. In New York the 

^ Poand: Caiuea of FbptUar DUaatUfOction with the Admini§tration of Jugtice, 89 Am. Bar A8a*n R. (1906) 895; 
citing Seetdar Ordinance of Edgar ^ cap. I ; Becviar Ordinance of Onut^ 2; Lawt of Ethelrtd, VI, 1; Lowb of Ed- 
toardt Preface. 

* Stimsan: Federal and State Constitutions (1906), page le. 

* McKechnie: Magna Carta (1914), pages 127, 890-998. 

* For a general di8ciusi<« of the influence of Magna Carta on American institationa see H. D. Haseltine: Infittenee 
of Magna Carta on American Constitutionai Development^ 17 Columbia L. Rev. (1917) 1. 

* Our American Bills of Rights bear a direct relation to Magna Carta. See James Q. Dealey : Growth of American 
State Constitutions— vne to 1914, page 85. Bryce aptly called them "the legitimate children of Biagna Carta.*' 
1 American Commonwealth, 422. 

* Part I : Declaration of Rights, Article XI. 
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declaration is contained in a statute,^ but this is exceptional. To-day, the constitu- 
tion of nearly every state, by express provision of the Bill of Rights, guarantees 
the freedom and equality of justice.^ The Fourteenth Amendment to the Constitu- 
tion of the United States adds to the state guaranty the authority of the supreme 
law of the land.' 

As a matter of law, the right stands inviolable. It is recognized and established by 
the highest possible authority. But that is not all. Its incorporation into the Bills 
of Rights transformed the principle from merely a legal or juristic conception to a 
political consideration of supreme importance. Not only was the right to freedom and 
equality of justice set apart with those other cardinal rights of liberty and of con- 
science which were deemed sacred and inalienable, but it was made the most important 
of all because on it all the other rights, even the rights to life, liberty, and the pur- 
suit of happiness, were made to depend.^ In a word, it became the cornerstone of the 
Republic. 

Ours was designed to be, and is, a government of laws and not of men. Under a 
government so constituted the right of the individual to life, to freedom of motion, 
of thought, of conscience, to his children, to his home, and the social interest in se- 
curing these things to human beings all depend, in last resort, entirely and absolutely 
on law. This is recognized by our constitutions, and has been repeatedly emphasized 
by decisions of courts, in the speeches of statesmen, and in treatises on government.^ 
The New Hampshire constitution,^ which is typical, thus expresses it: 

"It is essential to the preservation of the rights of every individual, his life, lib- 
erty, property, and character, that there be an impartial mterpretation of the laws 
ana admmistration of justice." 

To secure impartial laws and an equal administration of justice, and thereby to 
make possible the enjoyment of the rights and opportunities contemplated by a demo- 
cracy, the State itself exists.'' The best welfare and the greatest possible happiness of 
the men, women, and children of the nation is the ultimate goaL The State is their 
servant and its government the means by which the desired end can best be obtained. 
r^ Concerning these fundamentals there is no dispute, at least within America. Their 
1 extended statement here would be superfluous but for the fact that, although the de- 
\ pendency of every right and interest on law is recognized, the consequences which in- 

^ OivU Rights Law, S 10 ; I. BirdBeye*8 Camming and Gilbert: Consolidated Laws of New York, page 820. 
' For citations to each state constitution see Stimson : Federal amd State Constitutions, pages 14S, 149. 

* Root : Addresses on Oovemment and Citixenship (1916), page 460. 

* ** These cardinal rights may be divided into the four great realms of Rights to Liberty, to Property, to Law, and 
Rights ot the People as against the Government Logically and historically the first is the right to law, for there 
can be no property, no government, and no real liberty without law.** Stimson : Federal and State Constitutions, 
pageia 

* See Cotting v. Kansas City Stock Yards Co. 188 U. S. 79, 84. Wheeler: American Liberty Protected and Ruled by 
Law, 48 Am. L. Rev. (1914) 1. Root: Addresses on Oovemment and Citizenship, pages 98, 106, 640. 78 Annals of the 
American Academy of Political and Social Science (1917), 187. Lyman Abbott: Report of Speeches at New York 
Legal Aid Society Banquet (1901), page 81. 

* ConsHtutian of New Hampshire (1792), Part I, Bill of Rights, S 8& 

^ '*Tliat to secure these rights governments are instituted among men.** Declaration of Independence. 
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evitably flow from such a form of government seem not to be generally appreciated. 

These consequences, summarily stated, are: — First, there can be no political, so- 
cial, or economic equality, no democracy, unless the substantive law by fair and 
equitable rules gives reality to equality by making it a living thing. Second, the 
substantive law, however fair and equitable itself, is impotent to provide the neces- 
sary safeguards unless the administration of justice, which alone gives effect and force i 
to substantive law, is in the highest sense impartial. It must be possible for the hum-] 
blest to invoke the protection of law, through proper proceedings in the courts, for 
any invasion of his rights by whomsoever attempted, or freedom and equality vanish 
into nothingness. 

To withhold the equal protection of the laws, or to fail to carry out their intent 
by reason of inadequate machinery, is to undermine the entire structure and threaten 
it with collapse. For the State to erect an uneven, partial administration of justice 
is to abnegate the very responsibility for which it exists, and is to accomplish by in- 
direction an abridgment of the fundamental rights which the State is directly for- 
bidden to infringe. To deny law or justice to any persons is, in actual eflect, to outlaw 
them by stripping them of their only protection. 

It is for such reasons that freedom and equality of justice are essential to a demo- 
cracy and that denial of justice is the short cut to anarchy. 



Chapter II 
DENIAL OF JUSTICE— THE FACT 

Of all the questions which are before the American people, I regard no 
one as more important than the improvement of the administration of jus- 
tice. We must make it so that the poor man will have as nearly as possible 
an equal opportunity in litigating as the rich man, and under present condi- 
tions, ashamed as we may be of it, this is not the fact Ex-PaESDirarr Taft 
tn an Address before the Virginia Bar Auodation. 

THE inhabitants of the American colonies learned from the t3n-annies and arbi- 
trary conduct of Greorge III and the Royal Governors what denial of justice 
meant, and it incited them to rebellion.^ In their fii-st law-making, after attaining 
independence, they declared that justice must be equal and accessible to alL This 
principle they regarded, not as an Utopian ideal, but as the indispensable safeguard of 
their hard won liberties, and they proceeded to give it immediate effect. Their deter- 
mination is still evidenced by our constitutional provisions^ protecting persons accused 
of crime, which were originally written by the framers to eliminate from our institu- 
tions the most glcuing inequality of the English law.' 

By contrast with the complexity of the present task, their problem was relatively 
simple. They were a vigorous, self-reliant, homogeneous people, possessed of average 
intelligence and shrewd common sense, living mostly in small towns and agricultural 
communities, so that there was not much litigation. As only the simplest sort of judi- 
cial machinery was required, mechanical defects, with their attendant delays, were at 
a minimum. Inexpensive justice was demanded and was secured — sometimes by the 
doubtful economy of providing cheap judges.^ In the lower courts where the smaller 
cases were heard the poor could plead their own causes. This seemed natural because 
it had been done very largely during the colonial era,^ and it was possible because 
there was little law and few precedents; in fact, many of the judges were laymen.^ 
This early administration of justice was in many respects inferior to our present sys- 
tem, but whatever its shortcomings it at least made some provision for the smaller 
cases and there was no insuperable barrier of expense fixed between the poor and^ 
the courts. 

The forces, in short, which have caused our administration of justice to break 
down as to the small causes and the claims of the poor, are not inevitable, or inex- 

^ DecianttUm of Independence^ Paragraphs 8, 4, 11, 17, 20, 21. and particularly Paragraph 10 — ** He has obetructed 
the administratioo of justice hy refusing his assent to laws establishing Judiciary powers." t 

' United States Conatitution, Amendments V, VI, and VHI. Fw citations to the state provisions, and frar a com- 
plete discussion, see Stimson: Federal and State Conetitutions, pages 164 et §eq. 

' The English criminal law of the eighteenth century not only inflicted extreme punishments but deprived pris- 
oners of a flair trial, as by forbidding them counsel for their defence. This injustice was ameliorated in 1888 and 
abolished by the Prisoners* Defence Act of 1908. 

* American Judicature Society, BnUetin Vm (1916), page 26. 

' Lawyers had repeatedly been excluded by assembly enactments firom appearing in the courts. Warren : HUtory 
of the American Bar (1918), pages 4, 106. 

• Ibid., page 16. 
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tricably interwoven in the development of our institutions, or even of long duration, 
but are rather the result of the tremendous changes which have taken place in every 
phase of the nation'^s life. 

These changed conditions, to which our rigid court organization with inflexible ] 
machinery was unable to adapt itself, are mainly due to immigration, the rise of the \ 
wage-earning class, and above all, to the startling growth of urban population with \ 
all that it entails. With the great cities came the infinite complexity of modem -^ 
life, of business, and of affairs in general which breeds litigation.^ The law itself 
became highly complicated. With thirteen thousand decisions of courts of last resort 
being made each year and twelve thousand laws annually enacted by the legislatures, 
no man could determine his rights without employing attorneys.' The legislative 
attempt to fix the machinery of justice in all its details made of procedure a maze 
which precluded litigation unless the suitor could engage counsel to guide his case 
through all the technicalities. The first attempt to meet the enormous pressure of 
litigation was by multiplication of courts, which served only to confound the confu- 
sion' by injecting additional questions of jurisdiction, venue, and procedure^ into a 
system already enmeshed in its own superabundant technicalities. The situation is 
summarized by Dean Poimd in these words:' 

^^Our judicial organization and the great body of our American common law are 
the work of the last quarter of the eighteenth century and the first half of the 
nineteenth century. On the other hand our great cities and the legal and social 
problems to which they give rise are of the last half of the nineteenth century,^ 
and indeed the pressing problems do not become acute until the last quarter of 
that century."'' 

One of these problems was ^Ho make adequate provision for petty litigation 
in communities where there is a huge volume of such litigation which must be 
dealt with adequately on pain of grievous denial of justice; to provide for dis- 
posing quickly, inexpensively, and justly of the litigation of the poor, for the 
collection of debts in a shifting population, and for the great volume of small 
controversies which a busy, crowded population, diversified, in race and language, 
necessarily engenders.^ 

The realization that there are grave defects in the administration of justice came 
but slowly. Had not enough laws been passed, enough courts organized, court houses 
built, judges, clerks, and officers provided and paid salaries — what more was neces- 
sary? When Roscoe Poimd delivered his epoch-making address on ^*The Causes of 
Popular Dissatisfaction with the Administration of Justice" before the American 

^ PreHminary Report on SJfflciencv in the AdminUtration cf Justice^ for the National Economic Leaffoe, pace 20; 
American Judicature Society, BvUetin I(t014), pace 1; represented in 02 Ann. Am. Ac. Pol. Ic Soc. Science (1914), 208. 

* Root: Addre*se9 on Oovemment and OMisetuAlp, pace 160. 

' American Judicature Society, Bulletin F7(1016), pace 18; Pound: Administration cfJtutioe in the Modem City, 
26 Harvard L. Rev. (lOlS) 808, 818. 

* 78 Ann. Am. Ac. PoL & Soc. Science (1917X 16. ' Pound : op. cit, paces 808, 810. 816. 

* New York did not have a population of one million until 1880. 

* It is interestinc to note that orcaniied lec^l &id was first considered in 1876. 
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Bar Association in 1906,^ his was like a joice crying in the wilderness. From the 
reported discussion,^ one would judge that most of the lawyers present were incred- 
ulous, and that not a few were indignant at the intimation that our justice was not 
closely akin to perfection itself. 

In the twelve years that have followed, the evidence has become overwhelming. The 

j facts, though not the causes which underlie them, are well known. The administration 
of American justice is not impartial, the rich and the poor do not stand on an equality 
before the law, the traditional method of providing justice has operated to dose the 

\ doors of the courts to the poor, and has caused a gross denial of justice in all parts 

v,^ of the country to millions of persons. 

Sweeping as this indictment may appear, it is substantiated by ample authority.^ 
A few statements deserve to be presented here. 

*^ If there is one sad anomaly that should stand out in our present days of con- 
scientious self-searching, it is the harsh fact that, with all oiu* prating about jus- 
tice, we deliberately withhold it from the thousands who are too poor to pay 
forit"* 

^^The sources &om which industrial unrest springs are: ... 8. Denial of justice 
in the creation, in the adjudication and in the administration of law.^^ 

^^The equal administration of the laws is a right guaranteed by the funda- 
mental law of the land; and yet no person will deny that this privilege is more 
honored in the breach than in the ooservance; for there are very many people 
in every American community who, through ignorance of their rights or their 
inability to pay the imposts levied by the state as a condition precedent to the 
pursuit of justice in the courts, are constantly being denied that equal admin- 
istration of the laws and the justice that is supposed, logically, to foUow it."^ 

^* Taking the country as a whole it is so obvious that we have almost ceased 
to remark it, that in petty causes, that is, with respect to the every day rights 
and wrongs of the great majority of an urban community, the machinery 
whereby rights are secured practically defeats rights by making it impracti- 
cable to assert them when tney are infringed. Indeed in a measure this is so in 
all causes. But what is merely exasperating in large causes is downright pro- 
hibitive in small causes. While in theory we have a perfect equality, in result, 
unless one can afford expensive and time-consuming litigation, he must con- 
stantly forego undoubted rights, to which in form the rules of law give full 
security but for which, except where large sums are involved, the actual conduct 
of litigation affords no practicable remedy." 

^89Ain.BarA8B'nR.(1906)806. * Ibid., beginninir page 06. 

* Hyde : BeorganiMatUm of the Bar^ 8 Illinois L. Rev. (191S) 241 ; San Francisco Recorder of July 18, 1914 (editorial) ; 
ProceedingB of Vxrginia Conference of Charities and Correction (1916X 78; Report of Froceedinge of ThWd Confer- 
ence of National AUianee of Legal Aid Societies (1914X 86 ; Wood: Position of the Public Defender in the Admin- 
istration of Justice (1914X 28 ; 18 Boston Legal Aid Rep. (1918) 8; 1 San Francisco L. A. R. (1916) 8; 106 Outlook (1914). 
660« 661; 26 World's Work (1918)« 668; Commercial Club of Nashville TatUer of July, 1916, page 21; 78 Ann. Am. Ac. 
Pol. & Soc. Science (1917X 8, 106, 140. 

* American Judicature Society, Bulletin Vin (1916X page 24. 

* Summary of the Manly Report of the United States Commission on Industrial Relations (1916X 6; see also 
page 9. 

* San Francisco Recorder of November 6, 1916, page 1. 



DENIAL OF JUSTICE 9 

^Many causes have contributed to this neglect which disgraces American jus- 
tice.''^ 

The majority of our judges and lawyers view this situation with indifference. They 
fail to see behind this denial of justice the suffering and tragedy which it causes, the 
havoc it plays in individual lives, and its influence in retarding our Americanization 
program. "The judicial department," said Chief Justice Marshall,^ "comes home in 
its effects to every man's fireside. It passes on his property, his reputation, his life, 
his all." Because law is all-embracing, the denial of its protection means the destruc- 
tion of homes through illegal foreclosures, the loss through trick or chicanery of a 
lifetime's savings, the taking away of children from their parents by fraudulent guar- 
dianship proceedings.' Hundreds of thousands of men, many of them immigrants, 
have been unable to collect their wages honestly earned.^ 

Denial of justice is not merely negative in effect; it actively encourages fraud 
and dishonesty. Unscrupulous employers, seeing the inability of wage-earners to 
enforce payments, have deliberately hired men without the slightest intention of 
paying them.^ Some of these employers are themselves poor men, who strive in this 
way to gain an advantage. The evil is not one of class in the sense that it gives the 
poor over to the mercies of only the rich. It enables the poor to rob one another; it 
permits the shrewd immigrant of a few years' residence to defraud his more recently 
arrived countrymen. The line of cleavage which it follows and accentuates is that 
between the dishonest and the honest. Everywhere it abets the unscrupulous, the 
crafty, and the vicious in their ceaseless plans for exploiting their less intelligent and 
less fortunate fellows. The system not only robs the poor of their only protection, but 
it places in the hands of their oppressors the most powerfid and ruthless weapon ever 
invented. 

The law itself becomes the means of extortion. As Lord Brougham said of the 
English administration of justice in 1800, it puts "a two-edged sword in the hands 
of craft and oppression." From the cradle to the grave the poor man is the prey of 
a host of petty swindlers,^ who find it easy, through such devices as fraudulent 
assignments, trustee process, or garnishment of wages for fictitious debts,'' to rob and 

^ Pound: AdminigtraiUm of Jutiice in the Modem City, 28 Harvanl L. Rev. (1913) 816. 

' John Maraham 10 American Statesmen Series, 249. 

' For such cases see 1 Kansas City L. A. R. 7; 7 Detroit L. A. R. 9, case 9; 14 Boston L. A. R. 19; S BnfBilo L. A. R. 
cover. 

* 2 Kansas City L. A. R. 6; 3 Detroit L. A. R. 11, case 9; 4 Detroit L. A. R. 8, case 6; 82 Minneapolis L. A. R. 26; 
Newarlc L. A. R. for 1916, 4 ; 16 Louisiana Bar Ass*n R. 881 ; 2 Hartford L. A. R. 6; 19 New Yorlc Educational Alliance 
R.82. 

■ 40 N. Y. L. A. R. 16, 82. 

* St Louis Bar As8*n L. A. R. 1-8. 

* For a complete disoussion of such abuses in Missouri see 1 Kansas City L. A. R. 14-20 : numerous other instances 
are found in 2 Boston L. A. R. 7 ; Boston L. A. S. case 9262, case 6780 of 1918 : Pittsburgh L. A. S. Prospectus (1909X 
Purpose Clause of Constitution ; 4 Pittsburgh L. A. R. 12, 18 ; 1 Philadelphia L. A. R. 2 ; Portland (Oregon) Social Ser- 
vice Bureau Report (1918X 47; St. Louis Bar As8*n L. A. R. 2. 

An investigation in Omaha disclosed a case in which the defendants summons had been left in his woodpile. By 
the time he discovered it, a default Judgment had been entered. 
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despoil. There exist to-day businesses established, conducted, and flourishing on the 
principle that as against the poor the law can be violated with impunity because 
redress is beyond their reach. It is this situation which allowed such unrestrained 
abuse of the laws regulating the assignment of future wages that a sort of quasi- 
slavery resulted, which brought the loan shark into being, and permitted flagrant 
usury to grow into a monstrous thing.^ 

The effects of this denial of justice are far readiing. Nothing rankles more in the 

human heart than the feeling of injustice. It produces a sense of helplessness, then bit- 

« temess.' It is brooded over. It leads directly to contempt for law, disloyalty to the gov- 

' emment, and plants the seeds of anarchy.^ The conviction grows that law is not justice^ 

and challenges the belief that justice is best secured when administered according to 

law. The poor come to think of American justice as containing only laws that punish 

\ and never laws that help.*^ They are against the law because they consider the law 

\ against them.^ A persuasion spreads that there is one law for the rich and another 

' for the poor.^ 

How this comes about can be simply told. One afternoon, Arthur v. Briesen, 
President of the New York Legal Aid Society, took Theodore Roosevelt, then Po- 
lice Commissioner of New York, to the Society's ofiice to see what went on. They sat 
at the interviewing desk. A glazier came in and related that he had set twenty- two 
panes of glass in a bam and that the owner of the bam had refused to pay him 
S6.60, the agreed price.® He had been out of work and needed this money to buy 
bread and milk for his family's supper. On his way home fropa the West Side, where 
he had worked, to the East Side, where he lived, he crossed Fifth Avenue at Forty- 
fourth Street and passed the luxurious restaurants on either comer. His own chil- 
dren went to bed supperless. The next morning he sought out a lawyer) who told him 
that to bring suit the costs and the fee would be ten dollars. This he could not pay. 
From there he went to the Municipal Court, originally known as "The Poor Man'^s 
Court," where he saw a judge, who was obliged to explain that he had neither the 
time, nor the money, nor the right to undertake the necessary proceedings; that as 
the man had no money, he could not prosecute the case; and that, inasmuch as the 
expenses would exceed the amount in dispute, he had better drop it. As the man told 

' For a graphic description of the extent of the loan business see an article in the New Yoric Times for March 2&, 
1917, Mafraxine Section, page 4, quoting firom Arthur H. Ham, Director of Division of Remedial Loans, of the Rnssell 
Sacre Foundation ; also Business of Licensed Petty Loan Brokers in BcUtimoret a study made in 1916 by the Legal 
Aid Bureau of the Federated Charities of Baltimore. 

* Of. United States Bureau of Labor BttUetin No, 96 (19l2X page 289. 

' Theodore Roosevelt in the Metropolitan Magcutine tor May, 1917, page 66; Municipal Court of Philadelphia, Re- 
port tor 1916, pages viii, S7. 

^ Root: Addresses on Oovemment and Citizenship, page 480. 

* St Louis Department of Public Welflire, Legal Aid Bureau, Report to the Mayor (April 10, 1916X page7. Of. Pound: 
Administration of Justice in the Modem City, 26 Harvard L. Rev. (1918) 816. 

(ijbatchings: Work of the New York Legal Aid Society, 16 Oreen Bag (1908X 813, 816. 

' Wells : The Man in Court (1917X page 80. 

V (^This is the case referred to by Mr. Roosevelt in his speech at the Twenty-fifth Anniversary Dinner of the New York 
Legal Aid Society. Report of Speeches (1901X page 12. 
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his story, sitting in the office of the legal aid society, he was an incipient anarchist. 

The effect on the immigrant is peculiarly unfortunate. He comes to this country, 
often from lands of injustice and oppression, with high hopes, expecting to receive 
fair play and square dealing. It is essential that he be assimilated and taught respect 
for our institutions. Because of the strangeness of all his surroundings, his ignorance 
of our language and our customs, often because of his simple faith in the America 
of which he has heard, he becomes an easy prey. When he finds himself wronged or 
betrayed, keen disappointment is added to the sense of injustice. Through bitter dis- 
illusionment he becomes easily subject to the influences of sedition and disorder.^ 

The essentially conservative bench and bar will vehemently deny any suggestion 
that there is no law for the poor, but, as the legal aid societies know,^ such is the 
belief to-day of a multitude of humble, entirely honest people, and in the light of 
their experience it appears as the simple truth. Consider, for example, this actual 
case.' A woman borrowed ten dollars in 1914, and for two years pcdd interest at 180 
per cent. In 1916 a law was enacted fixing 86 per cent as the maximum rate.^ The 
lender, by a device contrary to the statute, compelled her to continue paying 156 per 
cent interest. The law also provided that if excess interest were charged, the loan 
would be declared void by a suit in equity.^ The law was on the books. The court 
house was open, the equity court in session with its judge on the bench and its offi- 
cers in attendance. All that was of no avail to her, for the law could not bring its 
redress until five dollars was paid for service of process and entry fee, and ten dollars 
to an attorney to draw, file, and present the necessary bill of complaint. Fifteen dol- 
lars she did not have and, because of her condition, could not earn. For her there 
was no law. 

Repeated warnings have come from sources entitled to respect that such a condition 
of affairs is capable of producing incalculable harm. 

^^When litigation is too costly, the result for many persons is a denial of justice. 
Such denial or partial denial of justice engenders social and commercial friction. 
The sense of helplessness thus caused incites citizens to take the law into their own 
hands. It causes crimes of violence. It saps patriotism and destroys civic pride. 
It arouses class jealousies and breeds contempt for law and government.^ 

^^The problem is fundamentaL It strikes at the very root of our economic, social 

* See 7%e Immigrtints in America Bevtew, yoI. i. No. 4 (January, 1016X paires 81, S2 ; Second Report, Califarnia Com- 
mission of Immigration (1916X lOli 108; Prospectus of New Jersey Legal Aid Society: A Legal Cflinlc (1906X 2; 17 
Ann. Am. Ac. Pol. & Soc. Science (1901), 166; Report of Massachusetts Commission on Immigration for 1914, House 
Document No. 2900 of 1014, page 111. 

* 1 Buflblo L. A. R. 8; 6 Buflklo L. A. R. 6; 6 Cleveland L. A. R. 7: Cleveland L. A. S. : Justice for the Poor, page 1 ; 
Nashville Commercial Club : The Legal Aid Sodety (191fi) ; 1 Pittsburgh L. A. R. 8; 8 Philadelphia L. A. R. 18; 16 
Jewish Charities of Chicago R. (Bureau of Personal Service) 70, 72, 78 : 26 N. Y. L. A. R. 0; Wood : Q0lce of Public De- 
fender (Loe AngelesX page 8; 2L. A. Rev. No. 2, p. 1: 8 L. A. Rev. lio.3,p,2; Report cfProceedinge, Third Conven- 
tion National Alliance L. A. S., page 22; Ibid,, Fourth, page 128. 

' Mary v. Star Finance Co., reported in fbll in 16 Boston L. A. R. 12-14. 

* Massu Acts of 1016, chap. 224. 

' Mass. Acts of 1«U, chap. 727, H 10, 18. 

* Chief Justice Olson in the Eighth and Ninth Annual Report of the Chicago Municipal Court (1918X page 128. 
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and political structure. The man or woman who has honestly toiled and cannot 
obtain the wages earned, loses faith in humanity and the efficacy of our laws emd 
courts; is often turned out a beggar, vagrant, or criminal, or seeks redress by 
forcible means.*" ^ 

"If ever a time shall come when in this city only the rich man can enjoy law 
as a doubtful luxury, when the poor who need it most cannot have it, when 
only a golden key will unlock the door to the court room, the seeds of revolu- 
tion will be sown, the firebrand of revolution will be lighted and put into the 
hands of men, and they will almost be justified in the revolution which will 
follow.''* 

^ In that direction we have imperceptibly, unconsciously, and unintentionally drifted. 
/ The end of such a coiurse is disclosed by history.^ Difierences in the ability of classes 
j to use the machinery of the law, if permitted to remain, lead inevitably to dispar- 
l ity between the rights of classes in the law itself. And when the law recognizes and 
I enforces a distinction between classes, revolution ensues or democracy is at an end. 



^ Sixteenth Biennial Report of the California Bureau of LAbor Statistics (1014), page 16. Cf. Harley : Ultimate Tvpee 
txf Inferior Courts and JudgeSy 22 Case and Comment (1916), 6. 

* From a speech by Lyman Abbott at the Twenty-fifth Anniversary Dinner of the New York Legal Aid Society. 
Report of Speechee (lOOlX page 82. 

' By the third century a.d. class distinction had been set up by the Roman law. For an excellent statement, see 
Davis: I%e Influence cf Wealth in Imperial Rome (1910X page 828. 



Chapter III 
THE DEFECTS IN THE ADMINISTRATION OF JUSTICE 

The profession and the courts must take up vigorously and fear- 
lessly the problem of to-day — how to administer the law to meet 
the demands of the world that is. Roscoe Pouim in Jtutice Ao- 
eording toLawA 

§1 

THE end of all our legal institutions is to secure justice. What is the just de- 
cision in any controversy we determine, not by the arbitrary will or opinion 
of any individual, but in accordance with definite rules of law. This is the method 
p .. . of justice according to law, and because it so far surpasses all other 

n it ii' attempts at human justice it stands as a basic principle from which we 

cannot safely depart. 
Our system of justice according to law has clear defects which exist first, because 
law is not omnipotent but has limits beyond which its action is inefiective,* and sec- 
ond, because the system, like all finite projects, has its own particular weak points.' 
From the ensuing discussion, defects traceable to these limitations and disadvantages 
must be eliminated, for so long as we desire to retain the manifold benefits of jus- 
tice according to law, it is profitless to quarrel about its concomitant and inherent 
shortcomings. 

. . . ^' ^ 

Freedom and equality of justice for the poor depend first on an impartial substan- 1 
tive law and second on an even-handed administration of that law. The substantive 
V hxinitd" ^^ ^* primary, for through it are created, stated, and defined all the 
. rights, obligations, and relationships between individuals, between in- \ 

dividuals and the State, and through it are secured the social interests 
in the health, safety, security, and general well-being of the individual and the com- 
munity. It is an absolute condition precedent, for if it acknowledged difierenoes in i 
rights between rich and poor, a perfected machinery of enforcement would serve only I 
to accentuate the distinctions and make them the more intolerable. J 

The body of the substantive law, as a whole, is remarkably fr-ee from any taint 
of partiality. It is democratic to the core. Its rights are conferred and its liabilities 
imposed without respect of persons. While, in this age of transition, it is confronted 
with tremendous problems as yet unsolved, while it is slow to employ the more lib- 
eral premises demanded by a new era,^ it deserves to be recognized as a remarkably 
satisfactory human achievement. This is the opinion of our greatest l^al scholars and 

' 18 Colombia L. Rev. 606; 14 Columbia L. Rev. 1, 108 (1918-14X In the reprint in separate form see page 89. 

' Pound: lAmii* ofSi/feeiive Legal ActUmt 8 Am. Bar Afls'n JoumaU No. 1 (January, 1917), 66, particularly pages 65-70. 

' Pound : Justice According to Imvo^ particularly pages 17, 18. 

*' Of. Pound : IMd.^ page 60. 
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of the most searching critics of our judicial institutions ; of such men as Roscoe Pound, 
John H. Wigmore, and the group who comprise the membership of the American 
Judicature Society.^ A careful examination of the fairness of the substantive law from 
the point of view of the poor has recently been made by Judge Parry of the English 
County Courts,^ from which it is instantly apparent that the legal disabilities of the 
poor in nearly every instance result from defects in the machinery of the law and are 
not created by any discriminations of the substantive law against them. 

Three branches of substantive law, it is true, have been much criticized. With re- 
gard to public service law it has been popular to claim that the railroads, traction 
companies, gas and electric light corporations were imposing on the public without 
let or hindrance from the law. The better opinion is that the provisions of substan- 
tive law were entirely fair and adequate, but that the courts, without administrative 
machinery, were unable to cope with the problems of enforcement and supervision.' 

Again, much of our landlord and tenant law is still feudal in its conceptions. 
The rule that most of our city dwellers, because they occupy without written leases, 
are only tenants ^ at will" and so liable to immediate dispossession does not accord 
with modern conditions and often causes extreme hardship. Legislative attempts, 
as in Massachusetts,^ to invest such tenants with a measure of security by requiring 
notice to quit two weeks in advemce have been frustrated by the courts' adherence 
to the common law rule that the landlord may give a written lease for a year to a 
third person, who then has a higher legal estate with right of possession after forty- 
eight hours^ notice.'^ In practice this means that fictitious leases are delivered to 
ejectment companies,* which exercise their superior title by removing the tenant's 
hous^old furniture to a warehouse to be interned till all charges are paid. This 
anachronism could easily be remedied, however, by giving to proper courts discre- 
tionary power to control the time which tenants, for cause shown, may continue in 
possession after the landlord'*s notice to vacate.'' 

Finally, the redress afforded injured employees by the law has called forth the 
bitterest attacks, and here the impartiality of the substantive law has most justly 
been challenged. The workman who sought to recover for injuries sustained at work, 
due to the negligence of his employer, was placed at an enormous disadvantage by 
the rules defining the master^s liability. The fellow servant rule and the doctrine of 
assumption of risk, growing out of two cases which are now severely condemned* and 

^ See also. Pound: Adminittration cf Justice in t?ie Modem City, 26 Harvard L. Rev. (1918) 802 ; 78 Ann. Am. Ac. 
Pol. & Soc. Science (September, 1917X pages 188, 184, 186 ; Report of Proceedings of Miaaouri Bar Association in 
1914, page 146. Of. Bentwick : Legal Aid for the Poor, 106 Ck>ntemporary Review (1914X 669. 

* Edward Abbott Parry : The Law and the Poor (1914). A limited examination is made by Frances M. Burdick in an 
article entitled, *' Is Law the Expression of Class Selfishness ? ** 26 Harvard L. Rev. (1912) 849. Professor Burdick*s 
conclusion is in fkvor of the fairness of the substantive law. 

' American Judicature Society, Bulletin F7, page 7. * Mass. Revised Laws of 1902, chap. 129, S 12. 

* Pratt 17. Farrar, 92 Mass. (1866) 619 : for a statement of the general doctrine see Swift v. Boyd, 202 Mass. (1909) 26. 

* See Lewis: Leasing out the Tenant at Will, 2 Mass. L. Quarterly, No. 6 (August. 1917X 640. 

* This is stated more fblly in Chapter VIII, Snukll Claims Courts, S 7-4, page 69. 

' As to Farwell v. Boston & Worcester Ry. (the first American case) 4 Metcalf (1842X 49, see Abbott: Justiee amd 
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elaborated by a process which can only be called judicial legislation,^ came perilously 
near to constituting an actual class distinction in the law. Happily this stigma no 
longer attaches, because within the last seven years workmen's compensation statutes, 
which supplant the outworn doctrines of liability with the principle of insurance, 
have been enacted in nearly every jurisdiction. 

On examination and on authority, the statement is warranted that the substan- | 
tive law, with minor exceptions, is eminently fair and impartial. In other words, the I 
existing denial of justice to the poor is not attributable to any injustice in the heart • 
of the law itself. The necessary foundation for freedom and equality of justice exists. 1 
The immemorial struggle is half won. 

In sharp contrast, there are grave defects in the administration of the law. It is j 

the wide dispcuity between the ability of the richer and poorer classes to utilize the / 

^^ , machinery of the law which is, at bottom, the cause of the present ■ 

j^ • '^ ^ unrest and dissatisfaction. Denial of justice to the poor is due to the 1 

conditions^ imposed by our traditional system, upon which alone can \ 
suitsbe broug ht and conducted^There is something tragic in the fact that a plan and ^ 
method of administering justice, honestly designed to make efficient and certain that 
litigation on which at last all righjbs depend, should result in rearing insuperable ^ 
obstacles in the path of those who most need protection, so that litigation becomes 
impossible, rights are lost, and wrongs go unredressed. 

The present inequalities and defects in the administration of justice are not the 
result of any deliberate intention. No dominating group or class has consciously set 
out to foreclose the rights of the poor. The procedural laws have been passed by the 
legislatures in good faith. The courts have interpreted and applied the adjective law 
without bias or favor. Corruption has played no part.» 

The fact is that no one clearly perceived the general trend of aifairs. A Bureau 
of Justice of the t3rpe advocated by Dean Pound before the Conference of Delegates 
of State and Local Bar Associations,^ in 1917, could have detected and prevented the 
breakdown before it became serious, but as yet our judicial administration lacks that 
necessary adjunct. Complaints gradually became audible that whereas all other busi- 
ness was pointed toward efficiency, reduction of costs, and a general speeding-up, judi- 
cial machinery remained cumbersome, wasteful, time-consuming, and very expensive. 

tfte Modem Law (191S), pa«e 284. As to Priestly v. Fowler (the first English caseX 8 Meeson & Welsby (1887X It we 
Parry: The Law and the Poor, pages 76 et aeq, 

^ Judicial treatment of this particular class of cases incurred such strong public disapproval that such cases have 
now been taken out of the courts and entrusted to administrative tribunals. See post, Chapter XII, Administrative 
Tribunals, page 88. 

* There are, of course, specific instances of bribery and judicial corruption. Most conspicuous is the old Justice of 
the peace system, cf. post, page 42. On a broad view, however, corruption has played such a trivial part in breaJdng 
down our administration that it can be dismissed. 

' This is mentioned in 24 Case and Comment (October, 1917X 428. 
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These complaints sounded in terms of delay and annoyance, not prohibition. Even 
to-day it is only dimly understood that this faulty organization and procedure,^ which 
is exasperating in large suits between persons of means, in all small suits and in all 
litigation to which the poor are party causes an absolute denial of justice. 
\ The conditions, under which our customary system requires litigation to be con- 
\ ducted, impair rights guaranteed by the substantive law because law is not self-en- 

I* forcing; only through application in the courts does the law have life and force.^ The 
most fiindamental rights remain idle abstractions unless the courts are able to give 
tthem efficacy through enforcement. The Mexican Constitution exceeds any of our 
bills of rights in its solicitude for life, liberty, and property, and yet in no country 
have these rights been more steadily violated with impunity.' For this reason the me- 
chanics of the law occupy a place of great importance. The vital problem of to-day 
in the administration of justice is to repair the breakdowns and to overhaul parts of 
the machinery so that it may work more smoothly and may be workable by all. 



§4 

The defects in the administration of the law fall into three distinct divisions. In the 
language of Piers Plowman : 

''To the poor the Courts are a maze^ 
If he plead there all his life^ 
Law is so lordly 
And loath to end his case; 
Without money paid in presents 
Law listeneth to few." 

These three difficulties are not yet overcome. They still weigh heavily on the poor. 
. Delay plays its unfair part. Money ^ust be paid in fees and costs 

or else the courts are closed. The law is necessarily an intricate and 
^ complicated science, which may not be understood or utilized with- 

out the assistance of a trained counsellor and advocate who must be paid.^ 

These are the conditions of modem litigation. The following three chapters con- 
sider their precise nature and their results. 



^ "Onr system of courts is archaic and oar procedure behind the times." Pound: CSautsf cf POpvkar Dis9atW<»eiion 
with the Administration cf Jtutioe, 29 Am. Bar Ass*n R. (1906) Part 1, 895, 408. See also Report of the Committee on 
Judicial Procedure of the Massachusetts Constitutional Convention (July 16. 1917X Convention Beport No. 814. 

* " Applicatio est vita regulae,** 2 Bulstrode, 79. "The law as a practical force always receives its final effect throng^b 
the pronouncement of the judge." Wigmore: 2^ Ouo^itfss of Current JiidicialDecisions, 9 lUinois L. Rev. (1910) 629. 

* Bsra R. Thayer : Judicial .^Idminisiration (1916X page 1. 

^ All that can be done within the scope of this work is to examine these cardinal defects which have brought about 
a denial of Justice to the poor. Many other factors, such as the ftmilties in human nature, maladjustments in our 
social order, ignorance, unftiimesses in our economic system, contribute to this deplorable result. 

One further cause is so closely linked to the administration of justice that it must be stated, although it cannot 
be discussed in detail. There are to^lay nukny members of the Bar so ill-trained in law and so poorly equipped to 
practise law that the cases entrusted to them are mishandled and ruined and the rights of their clients lost. Unques- 
tionably too large a proportion of the existing denial of justice is traceable to this source. 



Chapter IV 

THE FIRST DEFECT— DELAY 

While the law is enforced, justice waits. The possibilities of delay 
and of forcing a compromise to avoid expense and annoyance in- 
duce litigation by those who wish to escape the faithful perform- 
ance of their contracts. The calendars are crowded with such cases. 
In such a game the poor stand little chance against the rich, or the 
honest against the unscrupulous. Elibu Root.^ 

§1 

ALTHOUGH the days of Jamdyce v. Jamdyce are over, the course of American 
^ justice still amply provides the opportunity for delay ^^ which gives to monied 
j\ ' 2 jf might the means abundantly of wearying out the right." Delay is^ 

- . ^ not entirely bad. In cases where it serves to cool hasty tempers and 

, fjL Tk J ^^y spiteful litigation it is desirable. But when it becomes so pro- 
^^ y longed that the issue ceases to be that of the merits of the case and 

becomes one as to the respective length of the parties^ pocketbooks, it is altogether ^ 
intolerable. 

This evil of delay is established and the injustice which it causes is universally 
recognized.^ It works to defeat justice in two ways: first, by making the time re- - 
quired to reduce a case to final judgment so long that persons, unable to wait, do • 
UQt start the case at all but give it up; and second, by forcing unfair settlements and -. 
compromises on persons so situated either before suit is brought or in discount of '. 
a verdict after trial in exchange for a waiver of appeal. In a wage claim speed is the J 
essence of justice, for the suit is brought to obtain the means of livelihood. A judg- 
ment years or even months later is little better than no judgment.^ In n^otiations 
between counsel for the settlement of personal injury cases it is customary to deduct 
something from the amount agreed on as fair damages on the theory that less is 
better now than more three years hence in the due course of the law. The evil tends 
to aggravate itself by encouraging parties without meritorious defences to make a 
sham contest so that they may avail themselves of delay and perhaps beat down the 
claim against them.^ The natural delay of the system is thus increased by this arti- 
ficial burden ; it is like throwing sand in unoiled gears. 

^ Root: Addreues on Ooverwnent and Citigenship (1916X page 403; and see ESndino the Scandal cf ths Law'^B 
Delay, Ibid., pa«e 177. 

* Taft: The AdminiatraiUm cf Jutiice—IU Speeding and Cheapening, 72 Central L. Journal (1911X 101, 108» 104; 
Caame article) IS Yale L. Journal, 28; Pound: Adminietration of Justice in the Modem City, 26 Harvard L. Rev. 802, 
812, 818 ; Chicago Bar Association Annual Report for 1012, page 12 : Storey : Beform of Legal Procedure (lOllX page 8 ; 
Harley : A Unified State Court System (n.d.X page 10 ; Root : Addresses on Qovemment and Citisenship, pages 12B, 
177, 170, 440, 406; ii^porf of Special Section of the California Bar Association, Exhibits, printed in the San Francisco 
Recorder for July 14, 1016, page 6 ; The Mediator, vol. iy. No. 6 (June, 1012X p. 11 ; 6 Legal Aid Review, No. 4, p. 26; 
7 L. A. R. No. 4, p. 26. 

' In recognition of this tsct, special industrial courts have been created in European countries, United States 
Bureau cf Labor Bulletin No. 06 (January, 1012X P. 281. 

* See Chicago Bar Association Annual Report for 1017, page 82. 
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§2 

Delays are mainly of two sorts: those encountered in getting a case, after its entry 
in court, actually heard and determined, and those occasioned by the taking of ap- 
rp, «-. peak on points of law to the highest courts. The following case illus- 
■P JUIm ^x^^^^ the delays in securing a final judgment in Philadelphia before 

^ ^ the creation of the municipal court in 1913, and is typical of a con- 

dition which has existed in every large city :^ A wage-earner had a claim for ten dol- 
lars, which represented a week^s work. On January 19, 1911, the Legal Aid Society 
tried his case in the Magistrate's Court and secured judgment. On February 8, 1911, 
the defendant appealed to the Court of Common Pleas, which gave him the right to 
have the entire case tried all over again. On March 11, 1911, the plaintifTs claim was 
filed in the Court of Common Pleas and the case marked for the trial list. Owing to 
congested dockets the case did not actually appear on a trial list until February 7, 
1912. 

Here entered a rule of procedure which would be incredible if it did not exist.^ A 
case marked for trial Monday must be tried Monday or Tuesday or else go off the list 
entirely. That is, if any prior case or cases marked on Monday's calendar should occupy 
the time of the court during Monday and Tuesday, then all other cases assigned on 
that list are cancelled and the parties must begin at the bottom again, re-marking 
the case for trial and awaiting the assignment. While this is going on in one session, 
another session of the same court may have no cases and so be obliged to suspend, 
for, under the legal procedure, it was forbidden to do the common-sense thing of 
transferring cases from a congested to an empty session of court. 

The wage-earner's case, assigned for February 7, 1912, was not reached on that day 
or the next, and so went off the list. It was re-marked and assigned for April 8, 1912. 
Not being reached on April 3 or 4, it again went off and did not reappear until Octo- 
ber 10, 1912. Fortunately, it was reached and tried on October 11, 1912, and judg- 
ment entered for the plaintiff. It took one year and nine months, and required eleven 
days in court for both attorney and client, to collect the original ten dollars.' 

In the criminal law, delays while awaiting trial are even more serious, for, where 
the defendant is too poor to furnish bail, delay is equivalent to a sentence of impris- 
onment for poverty.* 

In appeals taken to the courts of last resort on points of law, a reasonable delay 
is to be expected. The right of appeal cannot be cut off, and a certain deliberation 

' See Eighth and Ninth Annual Beport, Municipal Court of Chicago (1916), pa«e 11. 

' Compare the similar rule in the Suffolk County (Mass.) Probate Court referred to pott, page 77. 

' Report qf the Proeeedinga of Second Conference of Legal Aid Societies (191SX page 22 ; Addnse of Charles L. 
Brown, President Judge of the Municipal Court of Philadelphia (December 8, 1914), page 9. Before the creation of 
the Cleveland Municipal Court the OMnmon Pleas Court was two years behind in its docket. Report of Proceed- 
inga of Second Conference of Legal Aid Societies, page 70. 

* See Justice for the Poor, a report of the Ck>nmiittee on Criminal Courts of the ( New York) Charity Organiiatioik 
Society. 
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of the points raised is desirable. Such appeals are relatively few in number and are 
not objectionable. But when the highest courts get years behind in their cases, as has 
happened in California and New York, and parties appeal not to secure rights but 
to secure delay, to get the benefit of the old adage that ^Hime fights for the defend- 
ant,^ with hopes that the opposing party will die, or run out of funds, or become 
discouraged and give up, then delay becomes an outrage. 



§*8 

The delays which mar the existing administration of justice originate in, and are 
made possible by,^ our faulty court organization and our ^^ thoroughly antiquated 
,y^ — -. . civil and criminal procedure." * With unification of court organiza- 

^^ /^ n 7 ^^^^ ^^^ simplification of procedure unconscionable delay will be 

^ ^ swept away. 

The outlook for a speedy reformation is promising. Already great strides have been 
taken.^ On this score the public conscience is aroused. The elimination of inter- 
mediate appeals permitting two trials on the facts has accompanied the creation of 
modem municipal courts and has done away with one of the most flagrant abuses.^ 
The municipal courts, despite their vast number of cases, are keeping abreast of their 
dockets.*^ The intelligent propaganda of the American Judicature Society is clearly 
pointing to the methods whereby judicial administration can be lifted out of the 
muddle into which it has fallen, and there is an increasing disposition on the part of 
the courts, the bar, and the legislatures to make the needed changes. With the pass- 
ing of delay one great cause of denial of justice to the poor will be at an end. 

Tedious proceedings and long delays are not necessary. They are not inevitable or 
inherent in the nature of our judicial institutions. They can be abolished whenever 
we so will it. 



^ Philadelphia Municipal Court Report for 1916, page vii ; American Judicature Society, BtMetin F7, page 8 ; Pre- 
Uminary Report for the National Economic League on Hfflciencp in the Administration of Juttictt pages 20-26. 

* Redlich : T/ie Common Lavo and the Caee Method, Carnegie Foundation for the Advancement of Teaching, 
BtOletin No. 8 (1914X page 49. 

* 78 Ann. Am. Ac. Pol. & Soc. Science (1917), 8, 211. 

* Report of the Boston Municipal Court for 1916, pages &-7. 

' In February, 1917, the New York Municipal Court rendered Judgment in a tort claim for an accident which 
h^pened in February. It is not unusual for judgment in breach of contract cases to be entered the same month 
In which the breach occurred. 



Chapter V 

THE SECOND DEFECT— COURT COSTS AND FEES 

Believing that courts as governmental agencies are operated as a part of our so- 
cial system for the benefit of all, we are unwilling to subscribe to the view that 
the litigant should pay all expenses of maintaining the court Inasmuch as 
the law of the state requires that fees and costs be taxed and charged to the 
litigants and has conferred no power upon this court to abolish them entirely, 
we could not consider doing away with all fees however desirable that might 
seem. Coiiiiittee ok Costs ofih€ CUwland Municipal Courts 

THE entire question of the costs and fees paid to courts and court officers is one 
that has been neglected in discussions concerning the betterment of the admin- 
istration of justice. While the total expense of litigation emd the injustice which it 
causes is a common topic, the precise pai*t played by the system of imposts fixed and 
levied by the State on persons who are compelled to resort to the courts for protec- 
tion or redress has never received any general or extended consideration.^ The Amer- 
ican Bar Association's ^'Special Committee to Suggest Remedies and Formulate Pro- 
posed Laws to Prevent Delay and Unnecessary Cost in Litigation," which has been 
in existence since 1907 and has submitted annual reports, has laid almost all of its 
emphasis on procedure and has done but little with the subject of costs.^ 

This is perhaps natural, for the present system and tariff of fees is so curious that, 
with the exception of the taxing clerk and those attorneys who live by costs, few 
lawyers understand its details or why many of the items exist. And yet, inasmuch 
as these costs form no inconsiderable item and are a prolific source of denial of justice 
to the poor, they require careful statement and examination. 

§1 

Costs have existed so long that there is a general disposition to regard them as 
^ «// fundamental, as immutably bound up with our legal institutions. 

„ J. This is a mistake ; costs are not established by our constitutions, they 

r» / n/ir ^"^ ^^^ ^® product of common law, they exist solely and entirely as 

creatures of statute.^ 
The early English law had no system of costs. An unsuccessful plaintiff or defend- 

^ From the second page of the Report of the Committee on Costs of the Cleveland Municipal Court, submitted 
September 26, 1918. This report was adopted by unanimous vote of the judges* and its reduced schedule of costs 
went into efllect October 1, 1918. 

' The Cleveland Report is possibly an exception to this. While the judges on the Committee examined into the 
subject thoroughly, the report itself is brief and local in application. 

' In three reports there is some consideration of fees. In 84 Am. Bar Ass*n R. (1909) 600 there is a short discussion; 
in 85 A. B. A. R. (1910) 622 a bill to diminish costs on appeal is submitted ; in 88 A. B. A. R. (1018) 662, 672, it is pro- 
posed to eliminate travel expenses in certain cases by permitting marshals to mail processes to deputies in ouUy- 
ing districts. In the summary of the work of this Committee set out in 42 A. B. A. R. (1917) 88<^839, costs are not 
mentioned. 

* U Cyclopedia of Law and Procedure, 24; cases cited. 
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ant might be amerced /?ro clanwre faiso^ that is, the court might impose a fine for set- 
ting up a false claim or defence, but it is doubtful if this was done to any extent.^ 
So far as costs played any part, they were included in the damages or, on occasion, 
assessed in the arbitrary discretion of the judge.' It is true that it was the royal 
prerogative of the earlier kings to charge suitors for writs to the King^s Court, but 
it was an accepted maxim that the poor should have their writs for nothing.^ ^^ Be- 
fore the Statute of Gloucester (6 Edward I, cap. 1) no person was entitled to recover 
any costs of suit either in plea, real, personal, or mixed."^ 

With this statute of Edward I the system of fixed costs begins. The motivating 
causes which led to the establishment of court fees are not clear. They seem to have 
been a survival of the idea of revenue, a carrying over of the conception of fines for a 
false claim (for in theory only the wrongdoer bears costs), and a desire to impose a de- 
terrent to litigation. At the same time, there was a clear idea that, while revenue and 
a deterrent were desirable, costs ought never to operate as a prohibition, and by the 
time of Henry VIII ample provision had been made to safeguard the rights of the poor. 

The Statute of 11 Henry VII, cap. IS, permitting poor persons to sue witiiout 
payment of costs merits quotation, for the centuries which have intervened between 
its enactment in 1495 and the establishment of the small claims court in Cleveland 
in 1913 bear witness to no more comprehensive attempt to secure freedom of justice 
to the poor. The tendency has, in fact, until recently been entirely in an opposite direc- 
tion. It was provided — 

^ That every poor person or persons which have or hereafter shall have causes 
of action against any person within this realm shall have by the discretion of 
the Chancdlor of this realm, for the time being, writs or writs original, and 
subpoenas according to the nature of their causes, therefore nothing paying to 
your Highness for the seals of the same, nor to any person for the writing of 
the said writs to be hereafter sued; and that the said Chancellor shall assign 
clerks to write the same writs ready to be sealed; and also learned counsel and 
attomies for the same, without any reward taken therefor; and if the said writ 
or writs be returned before the king in his bench, the justices shall assim to the 
same poor person or persons, counsel learned, by their discretions, which shall 
give their counsels, nothing taking for the same; and the justices shall likewise 
appoint attorney for such poor person or persons and all other officers requisite 
and necessary to be had for the speed of the said suits, which shall do their duties 
without any reward for their counsels, help and business in the same; and the 
same law shall be observed of all such suits to be made before the King's jus- 
tices of his Common place, and barons of his Exchequer, and all other justices in 
the courts of record where any such suit shall be.^ 

This was the origin of the in forma pauperis proceeding.^ It is an important land- 
mark which has been too much forgotten. Because it gives effect to the spirit of Magna 

^ 11 CyclopediA of Law and Procedure, 24; 17 Fed. 2; 4 Blackstone, 879. 

* John Hullock: Jmw cf CobU (London, 1796X 2^ ' Pollock and Blaitland: 1 Hiftor7 of Bnirlish Law, 174. 

* Hullock : op, eit.. 2-4: Society for ComsHirative LegitHation, vol. i (lit SerieeX 241. 

* le Encyclopedia of Pleading and Practice, 070 : Roy v. Louisville & Nathyille Ry. Co., 84 Fed. 276. 
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Carta it has been regarded as establishing a constitutional principle.^ This enact- 
ment was carried to its logical completion by 23 Henry VHI, cap. 15, which freed 
a pauper plaintiff from imposition of costs if he failed to obtain a verdict or was non- 
suited. The statute left the defeated poor suitor to be subjected to such other punish- 
ment as the judges deemed reasonable. The old books state that if a pauper abused the 
proceeding or was nonsuited, he might be taken to the market-place and whipped; ^ but 
the general spirit of the law was such that when a motion came before Lord Chief 
Justice Holt to order a nonsuited pauper to be whipped, he denied the motion, observ- 
ing that there was no officer for the purpose and that he had never known it done.' 

These statutes remained in force in England until 1888, when by the Statute Law 
and Civil Procedure Act (46 & 47 Victoria, c. 49) they were repealed and, with them, 
these rights and privileges swcfpt away.^ The English law remained inhospitable to 
poor suitors until the great changes inaugurated in 1918.^ 

The American states carried over into their judicial systems the plan of costs and 
fees, but many neglected to include the necessary corollary of the proceeding in forma 
pauperis. In Pennsylvania it has been held that the statute of 11 Henry VII, c. 12, is 
part of the common law of the state,* but in practice the statute is ignored. To-day, 
the permission to sue without costs is granted by statute in about half the states. 
Even in such states the right is a good deal hedged about, by limiting it to specified 
types of cases, as wage claims, by confining it to proceedings in certain courts,'^ and by 
holding it inapplicable to cases on appeal.^ In several states it has fallen into disuse. 



§2 

It is extremely difficult to present with any conciseness the existing costs and fees 
in the United States. The items are innumerable, they vary from state to state, and 
-- within a state they differ in different courts, in different proceedings, 

. and a line of cleavage runs through law and equity. In the Boston 

Municipal Court service of process must be made by a sheriff or con- 
stable whose fees are paid by the plaintiff; in the Cincinnati court the constable must 
serve processes, but he is paid a salary by the city; in Cleveland the mail is used; in 
New York any disinterested person may serve the summons. In some states fees are 

^ Frederick J. Stimaon in JFMenil and State OonatituticnM (1908) lists this statute in his historical digest of con- 
stitutional principles. Book 11, chap, ii, p. 100. 

* Baeon*8 Abridgment, voL ii, tit. Costs, S 4, p. 51. ' SaUc 006; Bacon, op^ ciL; Hullock : Law cf Owts, page 213. 

* Bisschop: Legal Aid for the P^oor, 48 Law Journal (UlSX 842; Bentwick: Legal Aid for the Pw>r^ 47 Law Journal 
(1912X48. 

' These are discussed pott in Chapter XIV, Assigned Counsel, page 102; and in Chapter XZV, A More Equal Admin- 
istration of Justice, page 248. 

* Cowan V. City of Chester. 2 Delaware County R. 284; 7 Weekly Notes of Cases, 91 ; Roberts* Digest (second edition, 
Philadelphia, 1847X U6; 1 Johnson on Practice in Pennsylvania, 71. 

T In Maryland the in forma pauperis act does not apply to the People's Court in Baltimore; in New Jersey it does 
not apply to the District Courts. 

' 16 Bncyc. Pleading and Practice, 088. It seems to apply to appeals only in the Federal Courts and in Georgia. 
Fite V. Black, 88 Ga. 418 ; in North Carolina, Mason v. Osgood. 71 N. Car. 212; and in Tennessee, Lynn v. Utg. Co. 
8Lea,28. 
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charged for marking cases on the calendar, for entering judgment, for issuance of 
execution; in others such costs are unknown. If a cook, suing for wages earned on 
land in Boston, takes an appeal from the Municipal Court to the Supreme Judicial 
Court, the entry fee is three dollars; but if a cook, suing for wages earned on a vessel 
which comes into the port of Boston, takes an appeal from the District Court to the 
Circuit Court of Appeals, the entry fee is thirty-five dollars. In Oregon, to the regu- 
lar filing fee in the county court there has been added a one dollar fee for the benefit 
of the Multnomah County law library.^ In many states jury fees varjring greatly in 
amounts are charged' — California $24 per day, Connecticut one payment of $6, Min- 
nesota S8, Pennsylvania $4, Virginia $1.50, Oregon $6 (jury of six); in Ohio a law 
prescribinga jury fee of $5 was declared unconstitutional.^ In California, until changed 
in 1915 at the instance of the Public Defender,' the cost of entering and marking a 
case on appeal was borne by the plaintiiF, although th^ judgment in the lower court 
was in his favor and he had not taken the appeal. In some jurisdictions a defendant 
must pay a fee before he can appear and file an answer. In Illinois the respondent in 
a divorce case has been obliged to pay three dollars for the privilege of contesting, 
while in Missouri the court was doing its utmost to prevent divorces by default, and 
thereby to safeguard the interest of the state.^ 

It is impossible to find any principle by which costs are determined and regulated. 
They are too low to deter the rich, but high enough to prohibit the poor. They bear 
little relation to the actual disbursements of the parties.^ ^ Term fees" which are taxed 
in favor of the successful party represent no cash expenditure by anybody. The bill 
of costs includes one dollar for a writ that can be purchased at any law stationer^s for 
five cents. It allows to the prevailing party two or three dollars as an attorney's fee, 
while the actual charge made by the attorney to his client is probably ten times that 
amount. 

The fees paid by the litigants bear no closer relation to the staters expense in main- 
taining the judicial organization. The average daily cost to the state for a trial with 
jury is variously estimated to be from fifty to one hundred and fifty dollars.^ The total 
fees paid by litigants for such a trial range from three to thirty-two dollars. 

If the existing system were brought forward de novo, it would be ridiculed as 
absurd. Considering it as a part of our traditional method of working out justice, it 
is fairer to call it an anachronism. The Cleveland report'' accurately summarizes the 
situation: 

^ Lord's Oregon Law, % 1125. 

' Second Cleyeland Municipal Court R. (1918) pacre 16; L. A. OrifBn Co. v. R. & F. Ca, Common Pletu Court Joumtdt 
180, pa«e 1079 ; Aff. Court of Appeals, toL i, p. 91 (1918X 

' California Code of Civil Procedure, S 98L 

* For a statement of the dlyorce proctor and his work in Missouri, see post. Chapter XIV, Assivned Counsel, page 
102. 

' Storey: Reform of Legdl Procedwet page 84. 

' The expense of litigation to tiie state is presented more fully in Chapter ^IX, Types of Legal Aid Organisations, 
page 188. 

* Report of Committee on Cotte of the Cleyeland Municipal Court, filed September 26, 1918. 
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^^The old standards worked serious inequalities and frequently discriminated 
against the smaller cases. Charges are made in smaller cases for services which 
are not charged in larser. For example, in the justice code fees are charged for 
servioea of thVjudge i^^ying the caie .Ind in entering judg^ 
ilar services rendered by judges of common pleas no charge is made. There are 
also instances of great^ charges for purely clerical or ministerial work, for ex- 
amplcy taking affidavits, bonds, undertakings, issuing process, orders of attach- 
ment, poundage, etc. The committee was of opinion that like services should be 
chained for equally. 

^ In making the revision we have endeavored to adapt the charges to modem 
conditions. The present schedule is a relic of stage coach di^s and in many re- 
spects has come aown to us unchanged from the laws of the ^^rthwest Territory 
and from the first enactments of Ohio after achieving statehood, passed in Feb- 
ruary, 1805. These schedules of fees were enacted under different conditions, when 
communication was difficult, facilities of transportation were scarce and labor- 
saving devices unknown. 

^^ An inspection of the old schedule under modem conditions shows also dispro- 

Siortionate charges and absurdities; for instance, the charge of twenty-five cents 
or copies which are now made by using carbon paper and not by long hand 
as was necessary before the day of the typewriter. So is the method of charging 
mileage or travelling expenses inexcusable. For these reasons your committee 
deemed revision of many fees necessary.'' 

By eliminating all fictitious costs and leaving the worry over that puzzle to the 
taxing clerk, and so narrowing the inquiry to the actual cash expenses for costs which 
must be met by persons desiring to use the courts, it is possible to make a more con- 
crete presentation. Because of radical differences, it is convenient to separate costs into 
three groups: first, costs in the trial court paid to the court or its officers; second, 
costs on appeal; third, costs for witnesses, transcripts of evidence, and briefs. As to 
the first, there being several trial courts, each with its own costs, it is advisable to 
study only the inferior courts, where the cases of the poor are generally heard, except 
where the inferior court's limit of jurisdiction is so low that cases are necessarily 
brought in the superior courts. 



§8 

The actual expenses in a trial court, exclusive of witness fees, may be reduced to the 
writ or summons, the service of process, entry fee, calendar fee, trial fee, entry of judg- 
^ . ment, and issuance of execution. It is proper to eliminate the jury fee, 

T ' 1 r w ^^^ ^ ^^^S ^ ^ ^^ ^y ^ ju^6 is possible, no denial of justice can 

fairly be alleged. For a similar reason fees for attachment or garnish- 
ment are excluded. Each court uses a different combination of these items. In some 
one or two payments cover everything, in others the charges are made separately. 
Since our inquiry is only to determine the actual expense, all the various items may 
be rolled into one total. The figures given below are not absolute; they may be varied 
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by the distance traveled for service, by the number of motions or interlocutory pro- 
ceedings, and by other factors; but they fairly represent the minimum cost in an 
ordinary case. 



City 


Court 


Jftntfimm i 


Baltimore 


People's Court 


n.4o 


Boston 


Municipal Court 


S.65 


Chicago 


Municipal Court 


8.60 


Cincinnati 


Municipal Court 


2.00 


Cleveland 


Small Claims Court 


.52 


Dayton 


Municipal Court 


2.00 


Hartford 


City Court 


5.76 




Superior Court 


15.61 


Jersey City 
Los Angeles 


District Court 


4.00 


Justice^s Court 


5.00 




Superior Court 


8.00 


Minneapolis 


Municipal Court 


8.50 


New York 


Municipal Court 


2.00 


Philadelphia 


Municipal Court 


11.00 


Pittsburgh 


County Court 


6.50 


Richmond 


Justice's Court 


1.80 




Tiaw Court 


8.50 


Portland 


Small Claims Court 


1.76 


Saint Paul 


Justice^s Court 


8.00 



These figures would be much higher were it not for the advent of municipal courts, 
which have done much to reduce costs. In Cincinnati, Columbus, and Dayton, for 
example, it is provided by the court act that costs, exclusive of witness fees, shall 
not exceed two dollars. While these actual expenses may seem small in substantial 
causes, they loom large in the troubles of the poor. In claims under fifty dollars, an 
immediate expenditure of four or five dollars may well be disproportionate; in any 
event it is often more than the needy litigant can afford, particularly where additional 
outlays for witnesses and attachments are necessary. 

Before considering how the general situation as to costs in the trial court may be 
improved, it is necessary to make passing mention of two plans by which costs are 
charged. In some jurisdictions, as Ohio and Maryland, costs are not prepaid; they 
are chained only at the end of the proceedings, with the result that often they are un- 
collectable. Such a plan assists the unscrupulous more than the poor and unnecessarily 
deprives the State of revenue in cases which could bear costs.^ In other places, as in 
Virginia and Texas, costs are not prepaid but a bond to cover them is filed. This 
might occasionally assist a destitute suitor whose character enabled him to procure 
sureties. 

The two immediate and practicable remedies are to scale down all costs to a mini- 

^ In its soxrey of Colambas, the New York Bureaa of Municipal Reaearch found in the Municipal Court in one year 
400 cases where the fees had never been paid. In its report, dated January 81, 1017, and filed with the City Council, 
it recommended " that all fees be payable in advance.'* Also reported in Ohio State Journal, February 7, 1017. 
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mum and to vest in the judges discretionary power to permit in forma pauperis pro- 
ceedings in all cases in all courts. A general reduction of costs is desirable,^ and it can 
be accomplished without materially impairing the staters revenue. The expense of 
service of process, which in many inferior courts is the largest item,^ can be eliminated 
by permitting dtizen'^s service as in New York and Minnesota, or by the simple ex- 
pedient of using the medls.' All proceedings in the Cleveland Municipal Court may 
now be served by mail/ The California Industrial Accident Board sends its notices 
by mail.^ Probate citations in Massachusetts may, on the court^s order, be served by 
mail.^ This has proved successful; it is the opinion of Cleveland judges that fewer 
motions to remove defaults, are brought in cases of service by mail than by consta- 
bles; and it effectuates a reduction of this item from S1.75 to S.1S or S.O^ without 
depriving the state of any revenue. 

Where reduction of court costs is accompanied by efficient court organization no 
loss to the state results. In 1914 the tariff of costs in the Cleveland Municipal Court 
was radically lower than in 191S, and yet the cost of the court to the tax-payers 
was less in 1914 than in 191S.'' In the Municipal Court of the District of Columbia, 
where the cost of suit is $1.85, the court's accounts for the year ending June 30, 1918, 
showed a profit over and above all expenses including rent of more than S1S,000.® 

If costs are lowered in this manner, the number of persons who cannot secure a 
trial will be reduced to a minimum. Provision should be made for such persons by 
a comprehensive in forma pauperis statute, similar to that in the federal courts under 
which it is possible for a poor person to carry a case through the Supreme Court of 
the United States without payment of costs to the court. Proceedings in forma pau- 
peris, where properly guarded, as in Scotland and in France under ^4'assistance ju- 
diciaire,*** cause but slight loss to the state, for such suits are permitted only when 
a good cause of action is disclosed, so that in the majority of cases a judgment fol- 
lows and the costs paid by the defendant may be used to reimburse the state. 

Such steps would not swamp the courts with specious litigation. In Cleveland no 
abuse has resulted from the radical reduction of costs. While from the nature of the 
proposition statistics are impossible, it is the general opinion that fewer, and certainly 
no more, fraudulent claims for personal injuries are presented to Industrial Accident 
Boards where there are no costs than were formerly brought to the courts where fees 
obtained. 

* Taft: AdmUmUtratUm qf JugHce^ 72 Centnl L. Joam. tU. 196. 
' In tlie Boston Mnnicipal Coart, 60 per cent. 

* See 78 Ann. Am. Ac Pol. 6c Soc Science (1917X 164; S Philadelphia Mnnicipal Court R. 19: S CleTeland Municipal 
Court R. 9, 11, 90 ; S IMd.. 84. 

* 4 CleTeland Municipal Coort R. U, SO. 71, 73 insert. 
' 1 Sonthwestem L. Rct. (January. 1917X 81. 

* Mawachnsetts AcU qf Mlfl, c Si. 

'8 QcTeland Municipal Court R. 8k 67. 

* Baer : Juttiee f&r the amaO Mam, 90 Centnnr Ma«axine (1916X 144, 147. 

* These SFstems are discussed in detail in Chapter XXV, A More Equal Administration of Jnstice. pace M7. 
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§4 
Costs paid to the court on appeal consist of the entry fee and the expense of making 
up and printing the record of the case on appeal, or on exceptions, or on writ of 
Costs on ®"^^' Such costs in the aggregate are seldom less than twenty-five and 
Jtmeal ^^^ '^^^ ^^'^^ * hundred dollars. While appellate costs affect the poor only 
in a proportionately small number of cases, it is highly desirable in the in- 
terests of justice,^ and for the sake of a well-rounded development of our common 
law, that it be possible for poor persons to obtain decisions on questions of law which 
arise in their cases. The condition which has been too common under the compensa- 
tion acts, of having cases appealed, briefed, and argued only by the insurer, the em- 
ployee being unable to meet the expense, is not healthy. One-sided argument inev- 
itably tends to produce a one-sided construction of the law.^ 

These expenses represent a waste and are unnecessary. With proper organization 
of courts they will automatically disappear. In a unified court, as in England, there 
is no entry fee, for the appeal is effected merely by transfer from the trial to the 
appellate division. There is no necessity for printing of records, transcripts, bills of 
exceptions, certificates of evidence, and the like, for, since the appellate and trial tri- 
bunals are simply branches or divisions of one court, each judicially knows the rec- 
ords of the other, and uses all the original files, papers, and documents.' 

Expenses incurred in litigation for witness fees, briefs, and transcripts of evidence, 
which counsel invariably needs for his own preparation, raise an entirely different 

problem. Their amount varies indefinitely according to the number of 

•-/» '^ witnesses summoned, the complexity of the points to be argued, and the 
rp^ l<>, length of the trial. The peculiar difficulty which they present is that 
^^ they are not payments which the state can waive. Persons who are com- 
pelled to leave their work to testify in court, printers, and stenographers are unques- 
tionably entitled to be paid. Such expenses cannot be scaled down, nor can they be 
eliminated by any reorganization of courts or procedure. 

There is no solution except for the state to provide a fund to be disbursed by, and 
under the supervision of, its judicial department or legal aid bureau.^ Such a propo- 

* Root : Addrt99e9 on OiiizenaiMp and Qcvtmmewt^ pag« 188. See a pamphlet by Hiram T. Gilbert (the anthor of the 
Chicago Mimicipal Court ActX dated Biay 25, 1910, and entitled "A SynopalB of a Bill for an Act in Relation to Courts 
to be Introduced in the 47th General AMembly," at page 14. 

* See an article entiUed "PreTentive Law** in 15 N. Y. Legal Aid Rev.. No. 2 (April. 1917X p. 8. 

* Pound: OrganittaUon of CourU, American Judicature Society, BuUetin VI, page 25; Pound: Oauae* of Popular 
Di$tatitfaction with the Adminigtration ofJttttice, 29 Am. Bar Ass'n R. 896, 410. The same thing holds true in the 
Boston Municipal Court as between the trial and appellate divisions. 

* Cf. the suggestions made by Hinun T. Gilbert in his book, Practice in the Municipal Court of Chicatfo (1908X at 
page 648, and in his pamphlet, A 9ifnop9ia cf a BiUfor an Act in Relation to Courts to be Introduced in the U7th 
General Aeeembly, at page 114. S 2086. 
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sition is not wholly without precedent. It is a general rule that the state will reim- 
burse for expenses incurred in disbarment proceedings.^ In the mmiicipal legal aid 
bureaus provision is made for the expenses incurred in the litigation of the bureau''s 
clients. The Dnluth Legal Aid Bureau has expended out of the public treasury the 
following amounts: in 1914, $150; in 1915, $126.01 ; in 1916, $108.18. In Los An- 
geles the Public Defender is authorized^ to apply to the county treasury for litiga- 
tion expenses, although he has never done so, fearing that such a course might be 
unconstitutional.' The 1913 Rules of the English High Court of Judicature, in mak- 
ing provision for poor litigants, call for the defraying of their expenses by a Treasury 
grant.^ Mr. Taft, in speaking before the Virginia Bar Association in 1908, after argu- 
ing for ^^a mandatory reduction of court costs and fees,** said:^ 

^^I believe that it is sufficiently in the interest of the public at large to promote 
equality between litigants, to take upon the government much more tnan has 
already been done, the burden of private litigation.'*^ 



§6 

Certain it is that until thoroughgoing changes are made, denial of justice to the poor 
because of inability to pay the required court costs and fees will continue. That the 
• 7 ^ r present system of costs works daily to close the doors of the courts 
/i «jL ^ ^^® P^^^ ^^ proved by ample evidence.* In Boston the Legal Aid 
^^ Society has kept precise figures since April 1, 1916. During the sev- 
enteen months ending August 81, 1917, there were 551 cases which 
could not be settled out of court, which were meritorious and required court action ; 
886 were taken to court and won, 86 were taken and lost, and 1 29 could not be brought 
before the courts because of the client's inability to pay the costs. In other words, the 
fees required by the state caused a total failure of justice to twenty-three per cent 
of the persons who needed to invoke the aid of the macninery of justice. 

How the existing system of costs literally forbids resort to the courts by the poor 
is illustrated by the laws requiring security for costs. A plaintiiFmust not only pay the 
costs for summons, service, entry, trial, judgment, and the like, but in addition he 

* See Connecticut Practice Book of 1908, page 206. This includes the expense for attomey*B services, Burrage v. 
County of Bristol, 210 Mass. (1911) 299. 

* Section 28 of the Charter of Los Angeles County provides, **The costs in all actions in which the Public Defender 
shall appear under this section, whether for plaintiff or for defendants, shall be paid out of the County Treasury." 

' This question arises from the decisions holding unconstitutional statutes giving to laborers, who obtain judg- 
ments under mechanic*s liens, a special attorney's fee to be paid by the defendant on the ground of denial of equal 
protection of the laws. See Atkinson v. Woodman, 74 Pac. 640 ; note in 17 Harvard L. Rev. 866, citing cases. 

« See 48 Law Journal, 248, 468. 

' Taft: AdminUiraiion of Justice, 72 Central L. Journal. 191, 196; 4 National Municipal Review, 404. 

* San Francisco Legal Aid R. for 1916, 9 ; 8 Pittsburgh L. A. R. 14, 17 ; Office of the PvbUo Defender (Los AngelesX pages 
14, 24 ; Ptoce of the PtMic Defender in the Administration of Jtutice, pages 28, 24 ; 6 Boston L. A. R. 6; BuUetin of 
Legal Aid Society of Chicago, 1916-17, No. 2, pp. vii, viii; 81 Chicago L. A. R. 29; 88 Am. Bar Ass'n R. 81 ; 4 United 
Charities of Rochester R. 12 : 6 Cincinnati L. A. R. 8 ; 2 Philadelphia Municipal Court R. 84, 86: 1 Milwaukee L. A. R. 
8. The legal aid societies in Cincinnati, Newark, New Orleans. Omaha, and Philadelphia state that proper litigation 
is often rendered impossible because of the inability of clients to pay the required court costs. 
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must, on motion, furnish a bond to guarantee that the defendant, if successful, shall 
not be out of pocket. In the Connecticut law, for example, the bond is in the sum of 
fifteen dollars in the City Court of Hartford and seventy-five dollars in the Superior 
Court^ The defendant may bring such a motion on the ground that the plaintiflT is 
a poor person. The net result is that a poor person who is unable to give or secure 
such a bond may be thrown out of court altogether. In Campbell v. Chicago, etc., 
R. Co.^ a defendant moved that the plaintifi^, a poor person, be required to furnish a 
bond. The judge continued the case for a week to give the plaintifi^time to file such 
a bond and, on his inability to do so, dismissed his case. On appeal the coinrt said: 

*^We have no statute which permits a person to sue in forma pauperis. It seems 
almost like a hardship that a poor person should not be able to litigate. But 
this is a matter for the legislature to regulate and not the justice." 

Laws requiring security for costs, despite their patent harshness to the poor, have 
uniformly been upheld.' In striking contrast are the early English decisions which, 
perceiving the injustice of a rule of exclusion, and without hiding behind the absence 
of a legislative mandate, gave to the common law the proceeding in forma pauperis. 
If, as excellent authority has stated,^ this was done as ^^an indulgence arising out of 
the hiunanity of the judges,^ what can be said for our nineteenth century judges who, 
acting in a democratic country, were not even willing to follow the fair provisions of 
the common law? 

The result is no different than it would be if our bills of rights read, — "Every 
subject who can furnish a bond for fifteen or seventy-five dollars ought to obtain 
justice freely, completely, and without delay; to all others the courts are closed." In 
a democratic government of laws, where the state exists to guarantee through its 
administration of justice the security of fundamental rights, it is a sad perversion for 
the state, by its law, to cut off any class of citizens from the protection of the courts. 
On the one hand, the state through its criminal statutes respecting breach of the 
peace and larceny forbids persons to redress their own wrongs or collect their debts by 
self-help and remits them to the courts, and on the other it imposes conditions as to 
the use of the courts which the poor cannot satisfy. 

An epoch-making decision by the Supreme Court of Ccdifomia, rendered in 1917,^ 
lends judicial sanction to the ideas expressed in this chapter. The case is striking. It 
will be recalled that jury fees in Ccdifomia are twenty-four dollars a day, to be paid in 
advance. A day laborer, the father often minor children all wholly dependent on him 
for support, desired to bring suit in the Superior Court for the wrongful killing of his 
daughter and claimed his right to a jury trial. He filed an affidavit that he did not have 
more than twenty-five dollars and asked leave to sue in forma pauperis. There is a local 

> Connecticut General StatuUB of 1902, IS 714. 716. ' 88 Wisconsin, 480. 

* Gesfordv. Critier, 7 111. 086; Orover's Succession, 48 La. Ann. 1000; Haney v. Marshall, 8 M<L 194; Aklin^v. St. Louis 
Packet Co., 46 S. W. 24 ; Miller v. Norfolk, etc, Ry. Co., 47 Fed. 264. 

* 81 Hanrard L. ReT. (January, 1818) 486. 

' Martin v. Superior Court of Alameda County, M California Decisions, No. 2874 (October 18, 1017X p. 422. 
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statute permitting such a proceeding before a justice of the peace, but none making 
provision for suits in the courts of record. The Superior Court refused the application. 

The attorney for the San Francisco Legal Aid Society intervened as amicus curiae, 
and the case was appealed.^ The Supreme Court held that the in forma pauperis pro- 
ceeding was a part of the English common law, which had become part of the Ameri- 
can common law, and that the court had inherent power to grant leave to sue with- 
out costs so that justice might not be denied to the poor. 

Parts of this decision, which is the first ever to translate into action the fundamen- 
tal constitutional principles of freedom and equality of justice, express the situation 
so clearly that it is difficult to understand why the majority of courts have always 
been blind to it.^ 

^'Imperfect as was the ancient common law system, harsh as it was in many of 
its methods and measures, it would strike one with surprise to be credibly in- 
formed that the common law courts of England shut their doors upon all poor 
suitors who could not pay fees, until Parliament came to their relief. Even greater 
would be the reproach to the system of jurisprudence of the state of Califomia 
if it could be truly declared that in this twentieth century, by its codes and stat- 
utes, it had said the same thing. . . .** 

^^ Again we say that it would be an unmerited reproach cast upon the legisla- 
tive branch of our state government to hold that it . . . designed to forbid such 
a poor suitor from prosecuting his action according to the laws of the land in 
a court of record, when rights might and could be all-important and his recovery 
of the utmost consequences.'^ 

Costs have their place as a deterrent, but they should serve to discourage, not all 
litigation, but false litigation, specious pleas, vexatious proceedings taken for delay, 
and to insure prompt compliance with court orders. The system of costs in equity 
approaches this plan, and in England the use of costs for such purposes is established.' 



§7 

Costs, like delay, present in the main no fundamental or inherent difficulty. A re- 
duction of costs and provision for in forma pauperis proceedings can easily be effected. 
^ It is a question of the will to do it. The proposal for direct state aid as 

^ to the expenses which cannot be eliminated goes somewhat farther. It 
will depend very largely on the development of state controlled legal aid bureaus, 
for in nature and result the embarrassment caused by these unavoidable expenses of 
litigation is precisely like that caused by the necessity of retaining and paying an 
attorney. 

^ Of. 1 San Franciflco L. A. R. 9. 

' See the excellent note in SI Harrard L. Rev. (Janoary, 1018X 486^-497. For a recent decision holding that the re- 
quirement of costs is not in contravention of equal protection of the laws, see In re Lee, 168 Pac. Q& In a comment 
on this case it is well pointed out that the rule would be tenable if the costs statute provided for in forma pauperis 
proceedings. 16 Michigan L. Rev. 192. 

* See American Judicature Society, BuOetin XT, pages lOSt-107 ; Ihid,^ B\autin F7, page 67. 



Chapter VI 

THE THIRD DEFECT— EXPENSE OF COUNSEL 

The office of the attorney is indispensable to the administration of justice, 
and vital to the well-being of the court Justice Killttb in In re HuUclur.^ 

THE lawyer is indispensable to the conduct of proceedings before the courts, and 
yet the fees which he must charge for his services are more than millions of per- 
sons can pay. Simple as these propositions are, they are too often forgotten in the 
discussions concerning the administration of justice. The emphasis has been on sim- 
plification of procedure and reorganization of courts; but even the best procedure in 
the most orderly courts will require the presence of the trained advocate. When those 
highly desirable ends are accomplished, the problem of the attorney will still remain 
the great stumbling-block in the path toward freedom and equality of justice. 

§1 

The expense of counsel is a fundamental difficulty because the attorney is an inte- 
gral part of the administration of justice. While the precise origin of the attorney 
, .is veiled in some obscurity,* it is clear that when courts are regularly 

^ , constituted and a method of administering justice is established, the 
^ attorney soon makes his appearance. The real beginnings of court 

^. organization and of a definite procedure were made in the reign of 

Henry II, and by the time of Henry III the need of retaining good 
lawyers was everywhere appreciated.' In one of the first year books the reporter makes 
the chief justice say, — ^'B loses his money because he hadn't a good lawyer.^' In our 
colonial era repeated attempts to do without lawyers were made, but soon proved 
impracticable. With the development of American law and the establishment of 
courts the lawyer rapidly assumed the important position in the administration of 
justice which he has ever since maintained.^ 

With a vast body of ever changing law, which a man after a lifetime of devotion 
is only beginning to master, it is apparent that the layman, in order to understand 
his rights, what he can and cannot do, must have the assistance of counsel.* We do 
not, as in Nero^s time, write our laws in small letters at the top of high coliunns, 
but the multitudinous laws in our voluminous case books and statute books are as 
hard to learn.® Similarly, the procedural law, in accordance with which litigation 

' 100 FecL 000; aff. 212 Fed. SOL 

' See Bmimer : Xarly HUiorv of tlte Attomev, S niinois L. Rev. (1008) 287. 

* Zane: Bench and Bar in the Golden Age of the Common Lava, 2 Illinois L. Rev. (1007) 18. 

* Warren: History of theAmerican Bar; see particularly the introductory chapter called " Law Without Lawyers.** 

' Cr. Root: Addretaes on Chvemment and XHtiMenship, pace 109; Proceedings of Virginia Conference of Charities 
and Correction in 1916, page 79. 

* The volumes of the reports of our cases number 1800 and include more than 1,113,000 cases. 12 Illinois I^. Rev. 
849.860. 
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must be conducted, is a maze to the uninitiated; it is a science in itself. The law per- 
mits every man to try his own case, but *^the lay vision of every man his own lawyer 
has been shown by all experience to be an illusion.^ ^ It is a virtual impossibility for 
a man to conduct even the simplest sort of a case under the existing rules of proced- 
ure, and this fact robs the in forma pauperis proceeding of much of its value to the 
poor unless supplemented by the providing of counsel.^ 

It is not easy to convey in few words a true impression of the enormous impor- 
tance of the attorney in our system of achieving justice, but the mention of the broad 
outlines of his work is suggestive. He must start the case properly by satisfying all 
the requirements of venue, jurisdiction, service, entry, and the law of pleadings. 
When the case is before the court, our system contemplates the doing of justice by 
applying general laws to the facts of the particular case. In many cases the attorney 
must be ready to assist the court in determining the law applicable, and in every case 
he must have ascertained the facts by investigation, must have selected the material 
facts admissible according to the law of evidence, must have the witnesses and docu- 
ments at hand, and must present the case in accordance with the rules governing 
trials. When judgment is rendered, he must transform that into an execution, and 
finally undertake to satisfy such execution by levy on the defendant's property. At 
every stage the attorney supplies the motive power; without him the judicial ma- 
chinery would never move.' It is estimated that, on an average, all property passes 
through the hands of lawyers as often as once in each twenty -five years.^ 

The lawyer is as necessary as the engineer or the doctor; each is a specialist who 
applies the laws he knows for the benefit of the civilized community. Without up- 
rooting our entire administration of law it would be as impossible to abolish the 
lawyer as it would be the judge. Justice Miller in Ex parte Garland^ stated: 

^*It is believed that no civilized nation of modem times has been without a class 
of men intimately connected with the court, and with the administration of jus- 
tice, called variously attorneys, counsellors, solicitors, proctors, and other t^ms 
of similar import. They are as essential to the successful workings of the court 
as the clerks, sherifl^ and marshals, and perhaps as the judges themselves, since 
no instance is known of a court of law without a bar." 

In similar vein. Dean Wigmore has said of the lawyer,^ 

*^He is a necessary part of the State's function of doing justice. In the part he 
plays, he is as essential as the judge." 

* Pound: Adminittration of Justice in the Modem City, 26 Hanrard L. Her. 819. Of. 1 Kent's Commentaries, 807; 
Honestus (Benjamin Aostin): Obaervationa on the Pemicioue Practice of the Law (1819X page 29. 

' 20 N. Y. L. A. R. 10; 28 N. Y. L. A. R. 11. 

* " All men at all times and in all places do stand in need of Justice and of Law, which is the rule of Justice, and 
of the interpreters and Ministers of the Law, which give life and motion unto Justice." Prefece Dedicatory to Sir 
John Davies* Reports (1615). 

* Illinois State Bar Ass'n R. for 1908, Part II, p. 102; Carter: Ethice of the Legal ProfeuioniVBiVS>\ page 86. 
■ 4 Wall. 888. 884. 

* Carter: Qp. cit. Introduction, page zxii ; see also, page 81; and 6 Cleveland L. A. R. 6. 
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§2 

The inability of the poor to pay for the services of counsel has often been stated,^ 

and the general fact is known. The vast number of persons who are thus debarred 

TnnhUi* -P fro™ Iqgal advice and the essential services of the lawyer in court, 

, p ^ p however, is not realized. It is possible to form an estimate of what 

/. ^ . ^ this number must be. It is known that in 1918 the average wage of 

the clients of the Cincinnati Legal Aid Society was $10 per week,' and 
that in the year 1916 out of 1981 cases analyzed by the Legal Aid Society in Newark, 
1579 or 80 per cent of the applicants earned less than $^ each week.' It is safe to say 
that single persons earning less than $500 yearly and that married persons, with de- 
pendent fiunilies, earning less than $800 each year are never in a financial position 
where they can afford to pay any substantial sum for attorneys' services.^ Within these 
classes, according to Dr. King,* there are 8,758,000 single persons and 7,040,000 
families. Inasmuch as each member of a family, the wife and children as well as the 
husband, may need legal advice and assistance, it is proper to multiply the families^ 
out to their number of constituent individuals. 

From this calculation it appears that there are in the United States over 85,000,000 
men, women, and children whose financial condition renders them unable to pay any 
appreciable sum for attorneys' services. It is true that in country districts and in the 
smaller towns such people generally are able to secure assistance from lawyers'' as a 
matter of kindness or charity; consequently it is primarily in the larger cities that 
inability to pay fees results in a denial of justice. Even if we were to eliminate, how- 
ever, the seventy-eight per cent® of our population living in cities and towns con- 
taining less than one hundred thousand inhabitants, there would still remain nearly 
8,000,000 persons who do not know where to turn for legal advice and assistance 
when the need arises. These figtures are only approximations. Cut them in two and 
it is still perfectly apparent that a thoroughgoing, equal administration of justice 
must take cognizance of, and provide for, a class of citizens, numbering millions, who 
cannot secure for themselves the legal services without which the machinery of jus- 
tice is unworkable. 



§8 

I 

This is the great difficulty. Part of the need for attorneys' services is undoubtedly 
artificial. There is no reason why a court summons should read, **We command you 

^ Hyde: Beorffamization of tht Legal PtcfeaHon, 8 lUinois L. Rev. (1918) 848; Doerfler: Ihtty of the Lawyer ae an 
Officer of the Cowrt, 84 Oreen Ba« (1918), 74 ; Bummary of the Bianly Report of the United States Commiflsion on 
Indiutiial Relations, page 9 : Office of the P%Mic Defender (Los AngelesX pace 88 ; 88 N. Y. Legal Aid R. 10. 

* 6 Cincinnati L. A. R. 10. * New Jersey L. A. R. for 1916, Table 6, page 11. * Cf. 8 Cleveland L. A. R. 0. 
' King: The Wealth and Ineome of the People of tht TJnited Statee (191BX page 884. 

* Ibid,, page 129l The average fiunily is 4.0 persons. 

^ See Chapter XX, The Present Position of Legal Aid Work, page 188. * King: op, cit., page 10. 
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to appear before our Justices of the Municipal Court on Saturday the twenty -first day 
^ of December, a.d. 1918, at nine o'clock in the forenoon. Fail not of ap- 

ft pearance at your peril ;*** so that it is necessary to employ counsel to 
explain that the plain English words do not mean what they say, but 
in law mean that you are not required to appear before the court at all, 
•^^ ^ but must file an answer with the clerk any time on Tuesday, December 

the twenty-fourtL' A little modernizing will eliminate such purely parasitic services. 
But with all reformation of procedure and reorganization of courts the true and 
essential functions of the attorney will remain and the need for his services will, as 
to the vast proportion of advice work, consultation, negotiation, and litigation, be 
the same. This great underlying problem cannot be summarily disposed of or dis- 
missed with few words. The remainder of the report is essentially a presentation and 
examination of the various methods and agencies, both those within and those with- 
out the judicial system, which have come into existence and are being utilized in the 
endeavor to remove this inequality and thereby to promote the ideal of freedom and 
equality of justice. 



^ Form of summoDs in uie by the Municipal Court of the City of Boston. 

* Compare the need of employing attomesrs to interpret the complicated New York Codes. Root: Addrene* an Oov- 
emment and OitigenBhip^ pages 496, 409. 
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Chapter VII 

THE NATURE AND POSITION OF THE BEMEDIAL AGENCIES 

The fondamental difference between the law of the nineteenth oentuiy and the 
law of the period of legal development on which we have entered is not in the 
least due to the dominance of sinister interests over courts or lawyers or jurists. 
It is not a conflict between good men and bad. It is a clash between old ideas and 
new ideas, a contest between the conceptions of our traditional law and modem 
juristic conceptions bom of a new movement in all the social sciences. Roboob 
Pound in Ju8tie§ Aecording to Law, 

§1 

THERE are in the United States to-day a number of agencies and methods which 
are attacking and to an extent remedying the inequalities caused by our cus- 

- , , , tomary and traditional method of administerinfi^ lustice. Most of these 
IfUroductory . iii » 

^ agencies are the creations and developments of recent years, some hav- 
ing been brought into being for the direct purpose of securing more adequately the 
rights of the poor, others having this only as a collateral object, and not a few being 
forced, by the enormous pressure which has made itself felt, to provide and furnish 
some assistance to poor persons in matters within their jurisdiction. 

In general, and with only a rare exception here and there, it must be said that these 
agencies and their developments have not been brought about by judges acting as a 
body in charge of the administration of justice, or by lawyers acting as a group through 
their recognized Bar Associations. In addition to the rigidity of court organization 
which has made progress difficult, there has seemingly been an ignorance of, or indif- 
ference to, the disadvantages under which the poor have struggled. The Constitution 
of Ulinois required the judges of the Supreme Court to report annually to the Grov- 
emor such defects in the laws as they might find, together with suggestions for im- 
provement, but under this general power nothing ^ was done. The Michigan courts 
neglected for years their wide rule-making powers, with the result that the legislature 
was forced to pass several thousand sections relating to practice and procedure.^ The 
Bar, likewise, has been slow to take up the task, with which it may fairly be charged, 
of working for the steady betterment of justice.' In an effort to arouse the Bar from 
its conservatism and inertia to a more lively sense of the splendid possibilities of its 
concerted action. Dean Vance of the University of Minnesota Law School said:^ 

^Bluntiy put, the American lawyer has proved a failure. In no other free and 
civilized country are the laws so ill-administered as in these United States. We 
lead the world in most of the great struggles mankind is making, but in the 

> Of. Gilbert: A 8ynop9i9 of a BiU for an Act in Relation to Cottrts to be Introduced in the U7th General AeeenMy 
(lAloXpaseO. 

* Harley: A Unified State Court Byetent^ page 8. 

* Of. Gilbert: op, dU^ paite 19: Carter: Ethice of the Legal Profeeaion^ Introduction by Dean Wigmore, page xziii ; 
78 Ann. Am. Ac. Pol. & Soc. Science, S. 

* Storey: Reform of Legal Procedure^ page B. 
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administration of the law America lags two generations behind the test of the 
civilized world. No constructive reforms of a comprehensive kind have been seri- 
ously attempted since the days of David Dudley Field, now passed a half cen- 
tury and more,*' 

When the propriety of contingent fees has been discussed, lawyers have not been 
wanting to proclaim the necessity of giving the poor an equal chance, but one may read 
the proceedings of all the bar associations and find no mention made of taking care 
of those cases — the vsdt proportion of the cases of the poor — which cannot pay even 
a contingent fee. 

These things are said simply because they explain, m large measure, the pr^t 
situation of the remedial agencies and their peculiar relation to the regular adminis- 
tration of justice. It is due to the zeal and enthusiasm of small and isolated groups of 
judges, lawyers, and laymen, working independently in difierent places, that the path 
of reform has been blazed. The natural result has been that agencies designed to 
meet the same need are, in different localities, entirely dissimilar, and that they lack 
any semblance of uniformity or cooperation. Each is virtually a law to itself. And the 
further inevitable result has been that the agencies have developed as patches on, and 
additions to, oiur judicial machinery instead of as integral parts of it. Although 
they are administering justice as much as the courts themselves, many of them exist 
to-day outside of our traditional legal machinery, as extra-legal institutions, some in 
the eyes of the law having no relationship whatever to the administration of justice 
and others standing in an ill-defined relationship. 

Further, if duplication of tribunals, wasted effort, and unnecessary friction is to be 
avoided, and unless history is to reverse itself, these agencies must ultimately become 
incorporated as integral parts of our judicial institutions. This process of assimila- 
tion, which indeed has already begun, must be kept steadily in mind, for some of the 
advantages claimed for the remedial agencies are those of an extra-legal organiza- 
tion, of justice without law, which in all probability will be thoroughly changed, if 
not reversed, as the process of assimilation goes on. 



§2 

Any attempt to reduce to a hard and fast classification the various agencies which 
are playing a part in equalizing the administration of the law is somewhat arbitrary 
^ -^ /• because the newer agencies and methods for disposing of controversies, 

^.j^ having grown up locally and independently, do not readily conform to 

*^ . type. Each has a different jurisdiction and organization; even those 

^ bearing similar names and designed to meet the same purpose differ so 

much in degree as to constitute a difference in kind. Nevertheless, some grouping is 
necessary so that an orderly presentation may be made. The foUowing classification 
will be used: 
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1. Small Claims Courts. 

S. Conciliation Courts and Conciliation in General 

8. Arbitration by Courts and Other Organizations. 

4. Domestic Relations Courts. 

5. Administrative Tribunals. 

6. Administrative Officials. 

7. Assigned Counsel. 

8. Defenders in Criminal Cases. 

9. Legal Aid Organizations. 



§8 

It is the purpose of the following chapters to examine these various agencies, study 

their history, set out the work they have done, and from that background to try to 

^ . ... ascertain how far they now are, or may be developed into, sound meth- 

- ^'^ ods for more nearly equalizing the administration of justice. 

One simple line of approach which is helpful is made possible by the 
^^^^ fact that tiae legal difficulties of the poor, though legion in number, 

fall as to a high percentage of the total into these four well-defined groups: 

1. Claims for wages. 

S. Domestic difficulties. 

8. Personal injuries. 

4. A vast number of miscellaneous small debts and claims, as for rent, groceries, 
loans, and arising out of chattel mortgages and assignments of wages, in 
which the poor may appear either as plaintifis or defendants. 

Many of the agencies deal specifically with these problems. Their proper solution 
means a vast improvement in the legal position of the poor, so that this is in the 
nature of a test which can be applied to the agencies in appraising them. 

The real test of their success, however, will steadily be their efiect on delays, costs, 
and above all on the great stumbling-block of the expense of employing attorneys. 
The one connecting thread which runs through them all is this attack, often dis- 
guised and sometimes imconscious, on the fundamentcd difficulty of the expense of 
counsel. There are conceivably three solutions: the first, to abolish the expense by 
abolishing the attorney; the second, to eliminate the expense by making the attor- 
ney's services unnecessary ; and the third, to avoid the expense to the poor by sup- 
plying them with attorneys gratuitously. 

All three methods, singly or in combination, are being tried. Before passing to a 
consideration of each gi'oup of agencies in detail, it may be helpful to visualize the 
general situation by means of the following simple diagram: 
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Chart showdio the Tbbee Methods used by tub Nine Agencies m 
Attackinq the Pbobleu of the Expense of Counsel* 




dltrerent Mcnciei. t. Tbe pn^Mrtlonate extent to which each acencr ui 



■ each method. 



Chapter VIII 

SMALX. CLAIMS COURTS 

The splendid thing about Judge Levine^s court [the Cleveland 
court for small causes] is that, for the mass of cases, it does jus- 
tice where before now there was no court justice at alL It fills a 
vacant space. John H. Wiouore.^ 

THE inability to provide justice in small causes has always been one of the weak- 
est points in our system of administering justice. From the days of ordeal by bat- 
fn/i/^ATM ^^ *^® method provided by the common law for proving and reducing 

^crT^^^ ^ judgment any type of small claim has been cumbersome, slow, and 
^ J expensive out of all proportion to the matter involved.' Our legal 

,, , . system has taken too literally the ancient maxim, ^'de minimis non 

^ curat lex."' A complicated procedure requires the attorney, but the 
expense for his services is more than the traffic can bear. It was once asked at a meet- 
ing of the American Bar Association whether a lawyer in suing for seven dollars wages 
due his client, a blacksmith, was justified in charging a fee of half that amount.^ 
The question reveals the common dilemma — the services were worth the amount 
charged and yet, to the blacksmith, it would hardly be satisfisurtoiy to collect seven 
dollars at a cost of three dollars and a half. As Dean Pound puts it : * 

*^For ordinary causes our contentious system has great merit as a means of 
getting at the truth. But it is a denial of justice in small causes to drive liti- 
gants to employ lawyers and it is a shame to drive them to legal aid societies 
to get as charity what the state should give as a right." 

Similarly, court costs constitute an expense prohibitory to small litigation. The 
man hired at fifteen dollars a week who is put off the first week and not paid the 
second has a valid claim for thirty dollars but often not a dollar in his pocket. In 
addition to an attomey^s fee, he cannot pay court costs because he has not been paid, 
and yet because he has not been paid court action is imperative. It is indeed a vicious 
circle, but within that circle thousands of unpaid wage-earners have been caught. 

Delay plays its part by permitting a debtor, who has no real defence, to file an 
appearance and answer and interlocutory motions, to have the case continued once 
or twice, and then, when it is finally called for trial, to default.* This serves to hold 

^ American Jodicatare Society, PiiZZef in FTZT, pa«e 2S. 

•Justice Strasbarger (of the Municipal Court for the District of Columbia): A Plea far the Reform of the Inferior 
Court, 22 Caw and Comment (1916X SO : Orinnell : Conetitutional HiBtory of the Shtpreme JwUcicd Court of Masaa- 
ehuaette, 2 Mass. L. Quarterly (1917). 472, note ; Preliminary Report <m S!fflciency in the Administration of Justice, 
page 29. 

' Cf. 1 Hartford L. A. R. 6. * 88 Am. Bar At8*n R. 79. 

* Pound: Administration of Juatiee in the Modem City, 26 Harvard L. Rev. 818^ 

' In the Boston Municipal Court the number of defendants who defaulted when the case was finally called for trial 
numbered 2166 in 1918, 2888 in 1914, 2886 in 1916 (eleven months). See Report tor 1916, page 64. For a statement as to 
appeals taken solely for delay see Ibid., page 7. 
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the plaintiff off for months, to cause him loss of time in court attendance, and to rob 
the ultimate judgment of much of its worth.^ 

Small tradespeople to-day are forced to the practice either of wiping all small daims 
off their books or of selling them at a ridiculous discount to professional collection 
agencies. They have the possible relief of increasing the price of the necessities they 
sell, thereby adding the waste of the judicial system to the cost of living. The wage- 
earner and the small lodging-housekeeper, under conditions of modem competition, 
have not even that relief; they have been obliged to stand their losses. 

Claims of this sort are often contemptuously spoken of as *^petty litigation." But 
it is in this very field that the courts have their greatest political effect. In every urban 
community these are the cases of the large majority of citizens. As they are treated 
well or ill, so they form their opinion of American judicial institutions.' The vast 
number of such cases demanding attention cannot be told from our court dockets, for, 
as Dean Wigmore says,^ *^this class of cases simply does not ordinarily appear in the 
regular courts.** An idea may be gained from the English County Courts, where pro- 
vision is made for "petty litigation." Of 1,224,000 cases entered in 1918, 1,207,000, 
or 98^ per cent, were for claims under £20, and the average claim was about £3.^ For 
such matters, Mr. Root has said,' *^ Our procedure ought to be based upon the com- 
mon intelligence of the farmer, the merchant, and the laborer. And there is no reason 
why it should not be. I say it not without experience in legal procedure. There is no 
reason why a plain, honest man should not be permitted to go into court and tell his 
story ^ and have the judge before whom he comes permitted to do justice in that par- 
ticular case, unhampered by a great variety of statutory rules." Instead of that, "we 
have got our procedure regulated according to the trained, refined, subtle, ingenious 
intellect of the best practiced lawyers, and it is all wrong." 

This deplorable condition is not the result of the evil machinations of any group 
or class; it is the consequence of the fsdlure of the judicial system to keep pace with 
the changing conditions of life. In our judicial history small cases were first enlrusted 
to justices of the peace. This plan for a while gave simplicity and despatch, but 
when applied to cities it failed utterly. The justices, being subject to no supervi- 
sion, and depending so much on their fees that J. P. came to mean "Judgment for 
the Plaintiff," formed unholy alliances with collection agencies, instalment houses, 
and the like, and very generally became actually corrupt.^ They were so strongly 

^ Strasbarger: A Plea for the Refom^ of the Inferior Courts 22 Case and Comment (1016X 2S: Pound: Adminietra>- 
tUm ofJuetice in the Modem City, 26 Hanrard L. Rev. 819 ; Alger : Swift and Cheap Justice, 27 World's Work (1918). 
167; 11 N. Y. Legal Aid Rev. No. 4, p. 8. 

* Jnlius Henry Cohen : The Municipal Court BiU, 5 N. Y. Legal Aid Rev., No. 2, p. 9; Root : Addressee on Oovem- 
ment and Citizenship, pages 186, 136, 186. 

' American Judicature Society, BvHetin Vm, page 28. 

* Rosenbanm: Studies in English Court Procedure (1916X vol. ii. The County Courts, pages, 1, 2. Of. 1 Cleveland 
Municipal Court R. (1912), 61. 

* Root: Addresses on Oovemment and Citizenship, page 231. 

* This is the system in the English Onmty Courts. See Parry: The Law and the Poor, page 102. 

^ See Proceedings of the First Conference for Better County Oovemment in New York State (xnA), pages 47, 48; 
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entrenched in local poHtics that the process of ousting them, which is not yet com- 
pleted, has been long and difficult. They have aptly been called ^^ those bamades of 
jurisprudence"^ because they have dung on long after their usefulness expired. 

In the cities, the justice of the peace was first supplanted by specially created ma- 
gistrates who, as the cities continued to grow, became just as ineffident and even more 
corrupt.' Finally, they were succeeded by the organized modem municipal court of 
the type that is now familiar. With the munidpal court came honest, trained, and 
capable judges, but also there came the rules of pleading, of procedure, and of evi- 
dence. Honesty and certainty were secured at the sacrifice of simplidty and speed. 
There has been a steady tendency to increase the jurisdictions of the municipal 
courts so that they have lost sight of the littie cases; expense and delay have been 
allowed to creep in, with the result that small daims have not been cared for satis- 
factorily.* 

In a few communities the last and logical step has been taken of combining the 
simplidty, speed, and cheapness which were sought in the justice of the peace plan^ 
with the honesty and efficiency of the munidpal court by a new type of court termed 
variously ^^ small daims coiut," *^ small debtors' court,^ ** conciliation coiut,** and 
"court for small causes." The name of "small claims court" is the most descriptive 
and, to avoid confusion, will hereafter be applied to all such courts. Small daims courts 
exist in Cleveland, Chicago, Minneapolis, Portiand (Oregon), and in three dties in 
Kansas.^ They present so many difierences, some being fundamental, that before any 
generalizations as to the nature, the success, and the fiiture of this type of court are 
warranted, they must each be described. 

§2 

The Kansas small claims courts, which are to be found in Topeka, Leavenworth, and 
S[ansas City under the name of "Small Debtors' Courts," were made possible by a 
1918 act of the legislature.* The law was drawn by the attorney-general, who, so the 
story goes, had the inadequacy of our regular courts brought vividly to his attention 

1 Kansas City L. A. R. 18; Nashville L. A. R. for 1915-10, page 2; Baer : Justice for the SmaU Man^ 90; The Centnir 
(1915), 144, 145; Harley: Ultim ate Type* of Inferior Cknarte and Jtidgee^ 22 Case and Comment, 8; American Judica- 
ture Society, Bulletin FZZ7, page 26; JMd., BuUetin Vn-A, page 57 ; Fuessie: Making AmeHcane 5y Justice, 65 
CoUier's (July 8, 1915X 27. 

^ Olson : Proper Organization and Procedure of a Municipal CSotirt, in 7 Proceedings of the American Political Sci- 
ence Association (1910X 80. 

y/^ Harley: Ultimate Types of Inferior Courts and Judges^ 22 Case and Comment, 4; TKe F&rgotten Army^ Report 
of Six Tears* Work of the Committee on CriminaH Courts of the New York Charity Organization Society (1918), 
page 11. 

' The best illnstration of this is aifocded by the New York Municipal C^urt which, when created, was called "The 
Poor Man*s Court.** See Root: Addresses on Qovemment and Citizenship, pages 185, 185; Frederick De Witt Wells 
(a Justice of the New York Municipal Court): The Man in Court (1917), page 101. The District Court in Jersey City 
has undergone a similar evoluti<m. 

* See American Judicature Society, BuUetin VU-A^ pages 50, 67, and also pages 71, 72. 

* The New York Municipal Court with its 1917 Rules for Arbitration has in effect provided a small claims court 
This is considered in detail in Chapter X, Arbitration, page 71. 

* Kansas Session Laws of 1918, c. 170, p. 291; General Statutes of Kansas (1915). c. 27, art. 19. f f 8810-8327. 
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by the fact that a washerwoman, in whom he was interested, was owed three dollars 
rpn p' by a well-to-do man, who refused to pay her and whom she was mi- 

able to sue because she could not pay the necessary coimsel fees and 
oosts.^ Having in mind the informality of some of the Canadian courts 
in hearing small matters,^ he wrote a bill, which was passed and be- 
came law on March 15, 1918. This law merits partial quotation because it repre- 
sents the violent reaction that is taking place against our traditional procedure which 
has become so formal, costly, and inefficient.' 

^^ Section 2. It shall be the duty of the appointing power — the board of county 
commissioners or the mayor — to select as ludge of such small debtors^ court 
some reputable resident citizen of approved mtegrity who is sjrmpathetically in- 
clined to consider the situation of the poor, friendless and misrortunate, ..." 

^^ Section 8. The judge of the small debtors^ court may hold his court in his own 
home, or in his own office or place of business, or at some place provided by the 
power appointing him." 

^^Section 6. Before entertaining any suit in such small debtors' court, the plain- 
tiff must appear before the ju^ge of the court personally, • . . and state his case 
orally, and if the judge believes the plaintiff has a cause of action he shall docket 
the same by an entry in his docket, and shall summon the defendant orally, 
or by United States mail, or by telephone, and try the cause considerately and 
summarily and give judgment thereon* But no costs shall be assessed or chained 
to either party." 

*^ Section 10. The judge of the small debtors' court shall serve without pay, fee, 
or award; and no attorney at law or any other person than the plaintiff and 
defendant shall concern himself or intermeddle in any manner whatsoever with 
the litigation in the small debtors' court, nor shall it be necessary to summon 
witnesses, but the judge may informally consult witnesses or otherwise investi- 
gate the controversy between the parties, and in every case give judgment ac- 
cording to the very right of the cause." 

The act restricts the courts to small debts and accounts (thereby excluding all 
matters sounding in tort) not exceeding twenty dollars in amount, owed by defend- 
ants who reside in the county or city of which the court has jurisdiction,* Further, 
the plaintiff must satisfy the judge not only that he has a good cause of action, but 
that he cannot afford to employ counsel or use the regular courts.^ 

In the Topeka court from May 18, 1918, to May 18, 1914, 378 cases were filed 
and in addition about 50 were settled at once before any docket entry was required.* 
The claims ran from the twenty dollar maximum down to a claim for forty-five cents 
brought by a newsboy. The average judgment rendered was $4.65. In the Leaven- 
worth court, 100 cases were docketed and heard during its first year, and another 

^ Appo : Justice Tempered ijoiih Mercy, 112 Outlook (1916). 168. 

* For a brief statement of the informal procedure in Toronto see American J udicature Societjr, BuUetin VIU, page 9S. 
' JMd., page 48. * Kansas Se99ion Lavoa of 1918, c 170. {4. * Ibid., %% 6. 11. 

* 22 Cose and Comment, 80. 
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100 matters were disposed of without entry. ^ The Kansas City court tried its first case 
on August ^, 1918, and from that date until October 17, 1916, has been called upon 
in about 400 matters. Wage claims furnish the greatest number of cases. Most of the 
judgments rendered are paid' and very few appeals are taken.^ 

How these courts meet the three defects of the customary administration of jus- 
tice is expressed in the law and carried out in practice. Costs ai'e abolished. Delays 
in obtaining a trial are eliminated, for the judge can hold his court day or night and 
at any place, so that when he telephones the defendant to appear he can always fix 
a reasonable time for appearance within a day or two. It is sought to prevent delays 
through appeal by denying any appeal to the plaintiff and by making it biuxlensome 
to the defendant.^ The fundamentcd difficulty of the attorney's expense is met by the 
legislative fiat forbidding attorneys frx>m ^ intermeddling" in cases before these coiurts. 
This prohibition would not, of itself, be successfril; the problem is really solved by 
the procediue of the court and the functions of the judge. The judge himself makes 
out the simple forms which start the case, he summons the defendant and any ne- 
cessary witnesses, he is authorized to investigate the facts in any manner he chooses, 
and at the hearing the parties tell their own stories under the direction of the judge 
without r^ard to rules of evidence or trial procedure. It is therefore more accurate 
to say that these courts avoid the expense of counsel by making the presence of coun- 
sel unnecessary in their proceedings. The act frirther attempts to equalize the situa- 
tion on appeal by providing that no pleadings shall be required in the District Court 
and that the defendant, if he loses, must pay fifteen dollars to the plaintiff for his 
attorney's fees. 

Aside fit>m their extremely narrow jurisdictional limits, these courts are unsound 
in two particulars. They represent a recurrence of the old unfortunate tendency of cre- 
ating new courts for new needs, which inevitably causes duplication and confusion. 
More serious, they indicate a renewed attempt to secure justice without trained judges 
and without law. Any reputable layman may be the judge, and his duty is declared 
to be to give his decision not according to the law but according '^to the very right 
of the cause." This means justice according to individual conscience after the manner 
of an Eastern Cadi.^ One may doubt whether in the long run this plan can succeed 
when like plans throughout our l^al history have always ended in failure. At the 
present time the courts are superior to the act which formed them. Judge Lee of the 
KftHftfta City court is a capable, trained lawyer of integrity, whose notion of right 
generally conforms with the rule of law. But in a system without supervision or re- 

^ American Judicature Society, BtMetin FZU, pace 48. 

' Where the defendant fkili to pay, the judge certifies big Judgment to the District Court so that execution may 
iorae. In Topeka, out of 886 judgments, only 80 were so certified, and in LeaTenworth only 2 per cent were cer- 
tified. 

' In three yean only 15 appeals have been taken from the Kansas City Court; 6 being taken by one firm. 

* Kansas Setaion LaumcflVlZ^ c. 170, S 8. 

' Cf. American Judicature Society, BuOetin T7Z7, page 48. 
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sponsibility, lacking in all the safeguards demonstrated by history to be necessary, 
there is no guarantee for the future. 

In fact, these courts are less like courts and more like legalized legal aid societies.^ 
The provision that they are to assist only such persons as cannot afford to employ 
attorneys is directly analogous to the legal aid rule, the judge must be satisfied as 
to the merit of the case as must the legal aid attorney, and in his decision the judge 
is only slightly more judicial than the legal aid attorney who always is desirous of 
hearing both sides and of acting accordingly. The only difference is that the judge 
of the small clciims court has the sanction of the state behind him, and his decision 
when made becomes a l^al judgment. 

The great accomplishment of these courts is that they have concretely demon- 
strated that justice administered without regard to procedural and evidential rules 
of law not only meets with popular approval^ but is entirely feasible; in other words, 
that as to small civil causes the three defects in the traditional administration of jus- 
tice can be readily overcome. 



§8 

The small claims court of Portland, Oregon, technically known as the Small Claims 
Department of the District Court for Multnomah County, was created by act of legis- 
rpr p-^7 J lature in 1916.* Judge Dayton, and the persons interested in the pro- 
^ 1] n * posal,^ had the Kansas courts in mind, so that the law in many of its 
- sections follows its Kansas prototype. Jurisdiction is limited to money 

claims not exceeding twenty dollars,^ there are no pleadings, the hear- 
ings are informal "with the sole object of dispensing speedy justice,**' and the judge 
may consult the witnesses informally and otherwise investigate the caseJ Costs are 
not abolished, but are limited to seventy -five cents,® so that the provision requiring 
process to be served by court officers* does not cause excessive expense. The plaintiff 
cannot appeal, and if the defendant does, he is liable to the fifteen dollars attome3r's 
fee and must give a bond to secure all costs.^^ On this appeal in the Circuit Court, no 
pleadings are necessary.^® Attorneys are forbidden to appear in the court, with a sav- 
ing clause that the court may in its discretion admit them.^ 

The procediu'e differs in that there are no restrictions concerning the poverty of 
the plaintiff or as to the merit of his cause. He is entitled, as of right, to go before 

^ Walton Wood reoommended that in his civil le^al aid worlc in Lob Angeles he be given power to arbitratb dis- 
putes and to render judgment. See Tht Place cf the Public Defender in tJie Administration cf Juetice^ page 9fL If 
this had been done, his office would have become exactly like a Kansas small claims court 

* These courts have attracted wide attention and elicited much comment. In addition to the articles already cited 
see Hie Docket (1015). page 1280 ; La FbUette^a Magcudne for October, 1016 ; Boston Evening Transcript for February 
e,1015. 

' Oregon General Latoe of 1015, c. 827. * Cf. Report cf the Portland AMociated Charittea tor 1018, page 47. 

^ General Lavmcf 1915^ c.Wfl,%l. *I6id., SO. ^Ibid., S8. *Ibid^i9, 

*iMd., S4. "iWd., §12. 

^ HAd., S 8. In practice attorneys seldom ask and seldom are allowed to appear. 
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the derk of the District Court, who thereupon fills out the appropriate form of claim, 
has it signed and sworn to by the plaintiff,^ makes out a stunmons to the defendant, 
and assigns the date for hearing,^ which must be at least five days, but not more than 
ten days, after service of the summons.^ 

This court is a great improvement over its Kansas model in that it secures the 
advantages of simplicity, cheapness, and speed, without sacrificing any fiindamentals. 
It is justice by trained judges who, although given wide discretion by the statute,^ 
in fact decide cases according to substantive law and not their own arbitrary opinion 
of right and wrong. It is an entire breaking away from our traditional justice con- 
ducted according to procedural and evidential law, but its justice is nevertheless as- 
certained and administered according to substantive law. It thus reemphasizes the 
lesson afforded by the Kansas courts, that justice in small causes can be secured with- 
out reliance on technical procedure and without the assistance of counsel. Further, 
the court has the advantage of not being a separate court, but a department of the 
District Court (which corresponds to a municipal court). There is a curious and 
wholly unnecessary taking over of the Kansas idea of a distinct court in the provision 
that a judgment of a judge sitting in the small claims department is not automati- 
cally given full legal effect, but must first be certified to the derk who enters it in 
the District Court docket, whereupon it acquires validity and execution may issue.' 

The court has been eminently successful. Its procedure appeals so strongly to the 
average person that in known instances plaintiff with valid claims over twenty dollars 
have deliberatdy scaled them down in order to be able to avail themselves of the 
speed and inexpensiveness of the small daims department. The court has published 
no report, but from an examination of its docket made November 6, 1917, the volume 
of its business was ascertained to be: 

From May S4, 1915, to May 24, 1916 705 cases 

From May 24, 1916, to November 6, 1916 112S cases. 

When one considers how defendants in the regular courts use the technicalities of 
procedure and evidence to dday and to defeat valid daims, it would seem inevitable 
that imder the Portland plan defendants would appeal to the Circuit Court where, 
by having attorneys, they could interpose technical objections. The docket, however, 
shows that out of the total 1828 cases in seventeen months there have been only two 
appeals. It seems a fair condusion that the spirit and procedure of the court com- 
mand such respect that its judgments are accepted. 

There was some indication in Portland of the existence of a factor that must be 
reckoned with because it is the greatest menace to the success of this kind of court. 
There was evidence that not all of the judges were by temperament and training 
qualified to conduct the court. A weak, or incapable, or narrow-minded judge can do 
more harm in a court of wide discretion, as a small claims, a juvenile, or a domestic 

* G^eYMTo/LaiMO/ 1916, c. 887, SS. *Ibid.,%9. *IMd.,%6. « Ibid., S 8. *Ihid„%l9. 
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relations court, than anywhere else. The greatest latent flaw in the otherwise admir- 
able conception of this type of court is the demand that it makes for superlative 
judges, without whom it cannot succeed. 



§4 

The Cleveland small claims court, technically known as the Conciliation Branch of the 
Municipal Coiut, has had a most interesting development. Though still lacking in 
,— , - certain important attributes, it stands to-day as the most nearly per- 

^. . . feet type of a court for small causes to be found in the United States. 

^ The Municipal Court of Cleveland was established^ in 1912 to rid 

the city of the intolerable abuses of the justice of the peace system. 
The public opinion which secured the legislative enactments demanded not otdy 
an honest administration of justice, but likewise a simple and easy judicial proced- 
ure.^ As a first attempt to realize this, the court passed two rules,^ one providing for 
assistance by the derk to parties having small cases and the other for arbitration by 
a judge. The latter was not acted upon, but under the former a clerk was designated, 
beginning February 24, 1912, to help parties draw and file the necessary papers 
required by the mimicipal court procedure and also to endeavor to adjust claims 
between parties where opportunity offered.* William F. Burke, chief derk of the dvil 
branch of the coiut, was assigned to this novd post, and with rare insight and great 
courage he began in all claims involving small amounts of money and the detention 
of personal property to try to bring the parties together and secure a settlement 
without litigation. His method was simply to write a letter — which had no l^al 
standing whatever — to the defendant, inviting him to call and talk the matter over. 
Thus far the work was exactly like that of a legal aid sodety. In 1912, about twdve 
hundred cases were successfully disposed of in this way.^ The judges were greatly 
impressed, and decided to expand the idea from a ministerial to a judicial function. 
Their ddiberations were going on during the lattes part of 1912 at precisdy the 
time when a similar but independent line of thought was devdoping in Kansas, The 
amendment to the municipal court act permitting service by mail made the next step 
possible, and on March 15, 1918, — two months before the first Kansas Small Debtors' 
Court, — the Conciliation Branch was opened.* 

The efiect of the mail service law was to change the derk^s letter to the defendant 
from a mere request to a legal summons by the simple expedient of having the letter 

& Por tbe acts aee 99 Ohio Laws, 982; as amended, 101 Ohio Laws, 106. 

* 1 CleTeland Mimicipal Court R. 16; cf. White: ConcHiatUm Branch ctf iKt Municipal Cotari, is N. Y. Legal Aid 
ReT., No. 4, i>. 2. 

* See Rule 24. *' Clerk to BmAst Parties in Small Cases/* and Rule 26, ** Settlement Room, ** quoted in 1 C. M. C. R. SB. 
« 1 C. M. C. R. 49; 2 /bid. 88. 

* 1 Ibid. 49 (table glring detailed statistics): Moley: Justice thratioh Common Sense, 98 The Surrey (1914X 101. 
*2C.M.C.R.88. 
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deposited in the mail box by the bailiff. Thereby the court acquired legal jurisdiction 
and could proceed to hear the case or enter an automatic default according as the 
defendant answered or neglected the letter summons. 

The present course of procedure is as follows: A person goes to the derk of the 
Conciliation Branch, who has a separate office, exactly like a legal aid society, where 
the person may feel at home and at liberty to talk the difficulty over with the clerk. 
If the dispute seems one that ofiers fair hope of immediate adjustment, the clerk, 
like a legal aid society attorney, telephones or writes the defendant and endeavors to 
secure an amicable settlement. If that fails, or if the case at once appears likely to 
demand judicial consideration, the clerk fills out in the court docket a very brief state- 
ment of claim, which the plaintiff signs. A date for the hearing — the defendant being 
entitled to three days' notice — is at once assigned, the plaintiff being given a little 
card bearing the date, the time, the court room, and the court address and telephone 
number. A summons is made out, and delivered to the bailiff, who deposits a copy in 
the mail box and certifies to that effect on the original summons. At first registered 
mail was used, but to-day ordinary mail is employed because in the event of a defec- 
tive address it is returned more promptly. If the summons cannot be delivered, it is 
returned at once to the court and the bailifl^ amends his return of service. The sum- 
mons states the precise time and the exact room for the hearing, and the case is tried 
at that time and place. 

The small claims court room is like any other court except that attorneys are 
noticeably absent. They are not excluded by law, but the attitude of the court and 
the opinion of the bar is to discourage their attendance. Omitting the conciliation 
feature for the moment, the court tries the case by letting the parties tell their stories, 
and by questioning them and permitting them to question each other. The court is 
as dignified, its proceedings are as orderly, it commands as much respect as a supreme 
court. The judgment rendered by the court is final on the facts, and an appeal on 
law goes directly to the Court of Appeals.^ 

The court handles only matters involving less than thirty-five dollars. It is not 
limited to actions of contract or debt.' All kinds of small matters, including torts, 
have been heard and determined. While the court has had no difficulty with actions 
of tort for the detention of personal property (particularly the retention of trunks and 
furniture under claims of landlord's or lodging-housekeeper's liens), it has often found 
that its procedure is not adapted to torts for negligence, as in automobile collisions 
causing property damage. If parties appear with counsel, or with a large number of 
witnesses, or if the issues involve extended accounts or any problem not adapted to 
informal treatment, the case is transferred from the small claims court to the r^- 
ular trial court, which is accomplished merely by the judge's direction to that effect, 
inasmuch as both courts are simply departments of the one municipal court. 

^ 4CM. C R.8S. Originally there wac an intermediate appeal to the Court of Common Pleas. 
* Conciliation Branch. Rule 1 : 2 C. M. C. R. 18. 
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The work of the small claims court may be summarily presented as follows 

Tear 

1913' 
1914' 
1915* 
1916* 

These statistics show only the cases that reach the trial stage. A large number are 
disposed of through the advice, correspondence, and negotiation of the clerk's office. A 
statement of this work appears in each annual report;^ that for 1916 gives an accurate 
idea of its extent. Two hundred and twelve money claims amoimting to S1896.69 were 
settled without commencement of suit for SI 786.24; 106 were found on investigation 
to be without merit; and in ^ the plaintifis dropped the proceedings. In 197 claims 
for the detention of personal property, 107 were settled by a surrender of the prop- 
erty on receipt of a letter from the clerk's office, 87 had no merit, and 13 were dropped 
by the claimants. The clerk assisted parties to institute 88 actions of replevin. There 
was much further miscellaneous work done. This is an excellent illustration of l^al 
aid work performed under judicial direction, and at public expense.* 

The Cleveland small claims court is unquestionably a remarkable institution. Like 
the Portland court, it is a branch or session of the regular municipal court, so that 
no difficulties of jurisdiction are created. It exists not imder statutory regulation but 
under rules of the municipal court, which is, a preferable plan because changes can 
be more readily made as needs arise or as experience may dictate; thus its limit of 
thirty-five dollars may at any time be raised. It is a court of election, not compulsion. 
The original rule requiring all cases involving amounts under thirty-five dollars to 
be entered on the small claims docket was given up in favor of a rule^ requiring the 
derk to place cases on the docket only when so requested by the plaintifi: The court 
may issue attachments, which the Portland court is forbidden to do,^ but their use is 
discouraged except in cases where the defendant's home address is unknown, but his 
place of work is known, so that garnishment serves to give the court jurisdiction and 
bring the claim to the defendant's attention. Speed is secured, most cases being heard 
and determined within a week after their filing; and the cost is extremely low, the total 
fees and costs amounting only to fifty-seven cents.* The procedure is so simple that no 
pleadings at all are required. 

^2C.M.C.R.89. 

' 8 Ibid. 61, insert. Note the increuM of SI per cent due largely to the reduced tariff of coits which went into efltect 
October 1.1018. 

' 4 Ibid. 48. * Report for 1916 not publiBhed at this writingr. This flmire was fhmished by the clerk. 

' For 1918, see 2 C. M. C. R. 88; for 1914. 8 Ibid. 64 ; for 1916, 4 Ibid. 41. 

* See post. Chapter XXV, A More Equal Administration of Justice, page 246. 

* The rule was changed in 1916. Cf. Conciliation Branch, Rule 1, as stated in 8 C M. C. R. 29 with the same rule as 
stated in 4 Ibid. 17. 

* Oregon Oenerai Law cf 1915, c. 827, $9. 

* The fees are five cents for filing, twenty-five cents for issuing summons, twenty cents for ballifl"s copy and return 
of service, two cents postage for service by mail. Cf. American Judicature Society, BtMetin vm^ page 14. 
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This is clearly a court in which justice is not conducted according to the usual 
procedural or evidential rules of law; but it is none the less dispensing a justice that 
meets with universal approval. The number of cases disposed of is sufficient evidence 
of the opinions entertained by parties. From the state's point of view, the procedure 
permits a judge in two morning sessions a week to dispose of over five thousand cases 
a year, which is at the rate of about one hundred each full day. The local public 
opinion is reflected in an editorial of the Cleveland Press of January 16, 1915, which 
praises the court and calls it ** a movement towai'ds justice in spite of lawyers," and 
an indication of general public opinion is afforded by the fact that this editorial was 
copied verbatim in the Salt Lake City Evening Telegram for January %% 1915. 

There has been some discussion as to whether this court ascertained and admin- 
istered its justice in accordance with the rules of substantive law. Judge Levine has 
been called a Haroun-al-Rashid,^ the inference being that he dispensed a sort of 
Oriental justice without regard to rules of law. The court imquestionably exercises 
wide equity powers — wider, perhaps, than can be supported by adjucQcated cases. In 
a suit for the conversion of shoes it has ordered the shoes returned instead of giv- 
ing a judgment for damages. Where a defendant admitted that he owed four dollars 
but had refused to pay it because the plaintiff had insulted his wife, and the plaintifl^ 
denied that he personally had insulted her but admitted that one of his employees 
had used improper language, the court ordered him to telephone to the wife apolo- 
gizing for anything that had been said, which he gladly did, using the telephone in 
the judge's room; he was then given a judgment for the four dollars. 

Fundamentally, however, the court is a court of law. Its judges are trained judges, 
who render their judgments by appljring to the proved fcusts the rules of substantive 
law. In the now famous mattress case,^ where a boarder set fire to the mattress by 
smoking in bed, for which the landlady demanded twenty-five dollars, and the judge 
by telephoning a department store ascertained that an identical mattress could be 
had for eight dollars, which the boarder was quite willing to pay and for which judg- 
ment was entered, — it would never occur to the judge to dismiss the case because 
he personally approved of smoking in bed and considered landladies amply paid to 
insure against such risks, or to give the landlady the desired twenty-five dollars on 
the ground that he thoroughly disapproved of smoking in bed and desired to give 
the community an object lesson. 

The Chicago small claims court is a branch of the Municipal Court, created by and 
operating under rules of that court. It was brought into existence on February ^, 
1916, the purpose being as much to secure to the state the advantage and economy 

' See Puenle : The PeopU'a Court, 66 Collier's (July 8, 1916), 27. 

' See Moley: Justice throvoh Common Senae, 88 The Surrey (1914), 101. 
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of disposing of a vast number of cases quickly and at small overhead cost as to assist 

— r%^ P^^^ persons. All money claims within the smaU claims jurisdiction 

^^Tr are, therefore, automatically entered by the clerk on the small claims 

docket. Costs were not lowered and remain the same for the small 

claims branch as for the regular branches. Speed is secured, the case 

being defieuilted or tried on the return day. An early attempt to break down the plan 

and secure delay by claiming jury trial was defeated by having two jury sessions in 

readiness to hear such cases at once. The pleadings are simple, the plaintiff files an 

informal statement of claim, but the defendant need only appear in court on the day 

set for hearing; it is unnecessary for him to file either an appearance or an answer.^ 

The outstanding feature of the court is the simplicity and despatch of the pro- 
ceedings at the trial, with the added fact that this informal procedure has been suc- 
cessfully applied in cases involving larger amounts of money than has been attempted 
in any other small claims court. Technicalities are not countenanced. Attorneys are 
not forbidden by law, but they seldom appear and their conduct of cases in the small 
claims branch has been disoom*aged by resolution of the Chicago Bar Association.' 

Like its prototypes, the court has been popular and is considered successfuL' An 
expert in judicial administration calls it ^^undoubtedly the solution of one of the 
most difficult questions which court reform has faced, to wit: the successful adjudica- 
tion of small civil cases.^^ The Chicago L^al Aid Sodeiy finds it of great assist- 
ance.' That this movement is of national interest is again evidenced by the {act that 
when the establishment of such a court was first discussed, the plan received edi- 
torial endorsement from the Boston Evening Traveler^ and that shortly thereafter 
the editorial was reprinted in Los Angeles. The exact volume of the work is not yet 
known, but its first year's business is estimated at more than ^,000 cases."^ 



§6 

These four types of small claims courts have amply demonstrated that as to small 
civil causes the defects of the traditional administration of justice can easily be elim- 
inated. In these courts delay is entirely absent. Costs, either through reduction or 
abolition, cease to forbid access to the courts. The fundamental difficulty of the ex- 
pense of lawyers is avoided by a simplicity of pleading and procedure in which there 
is no need for any attorney. The accruing advantage of having the parties brought 

^ There is no specific rule to this effect, bat it is the jnractice followed. Of. Olds: The SnuM Claims Courts 1 South- 
western L. Rev. (1917) 100. 

* Chicago Bar Association Report for 191fi. page 41; IMd. for 1918, page 96. 

' 1 Journal of the American Judicature Society, No. 5 (Febmary, 191S), p. 146w 

* Herbert Harley, Secretary of the American Judicature Society, in an address to the Louisiana State Bar Associ- 
ation on May 8, 191S, reprinted in pamphlet fonn under the title of " A Modem Experiment in Judicial Administra- 
tion.** See page 20. 

* 11 Chicago L. A. R. SS. * Boston Evening Traveler tor January 2, 1915. 

* 1 Journal of the American Judicature Society, No. 2 (August, 1917), p. 27. In a more recent number (No. 5, p. 146) 
in February, 1918, the estimate Is increased to 8S.000 cases, which is half of the entire civil business of the court. 
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into direct contact with the judge, of making justice seem a more real thing to the 
_ _ average man with its resultant beneficial effects on good citizenship 

^ and loyalty can only be mentioned here. The small claims courts are 
o n ^ • * uiighty force in revising the present day opinion of the humbler 
^ classes as to law and courts.^ 

There are three basic principles which must be adhered to by these 
courts if their promised advantages are to be reaUzed. First, the small claims court 
must not beadistinct entity.as in Kansas, but a branch of the regular court oigan- 
ization, as in Cleveland and Chicago.^ 

Second, the proceedings must be conducted without lawyers. Only in this way can 
the simplicity of procedure be maintained and the prohibitive expense of lawyers^ 
services be eliminated.^ On all the evidence there seems to be no danger in infor- 
mality of procedure in these small cases. The only test which can be applied to deter- 
mine whether parties feel aggrieved or believe that injustice has been done is to ex- 
amine the number of appeals.^ Complete figures are lacking, but enough exist to be 
illuminating. We may compare the appeals taken from the English County Courts, 
the Kansas and Portland small claims courts, and the Municipal Court of the Dis- 
trict of Columbia^ — all courts where informal procedure obtains — with the appeals 
taken from two Massachusetts inferior courts where all the traditional safeguards of 
common law pleadings, rules of procedure, rules of evidence, and lawyers are to be 
found. Judgments rendered after an informal hearing seem comparatively immune 
from appeals in clear contrast to those reached after a technical trial. 
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Kansas City Small Claims 
Court* 


Ferwd 

1902 
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46,000 
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Portland Small Claims 
Court* 


May 24, 1915, to Nov. 6, 
1916 


1,828 


2 


.1 


Municipal Court, District of 
Columbia'* 


March, 1909, to January, 
1913 


92,736 


448 


.6 


Boston Municipal Court" 
Southern Essex District Court^ 


Several years prior to 1913 
1912-14 


700 


209 


10.0 
30.0 



^ See Ncaianal Municipal Review for January, 1916, pages 46B, 466; American Jodicatare Society, Bfdleiin F727, 
page 48; Paeaile: Making Amerieane by Juttioe* 66 Collier's (July 8, 1916), 27. 

* Cf. Harley: A Modem Experiment in Judicial Adminittration, page 41. 

* American Judicature Society, BuUetin VUL, pages 21, 22. 

* Cf. 1 Journal of the American Judicature Society, No. 6 (February, lUSX P> 146. 

' The Municipal Court of the District of Columbia has not been discussed in this chapter because it is not a small 
claims court. But for the purposes of the test it is helpfOl because its procedure is entirely informal. Cf. Baer: Jics- 
ficefwiht BmaXi Man^ 90 The Century a916)* 144. 

* Storey: Befonn cf Judicial Procedure, page ISO. 

^ Kcmokhexmi Shtdlea in English Civil Procedure^ 8 The County Courts, p. 2. note 7. * See ante, page 46, note 8. 

* See ante, page 47. ^ Baer: Jutitice for the 9maU Man, 90 The Century (1916), 144, 146. 

^ Before 1918, an appeal on t^cta lay ftom the Boston Municipal Court to the Superior Court Absolute figures are 
unknown. The percentage figure is taken fttxn the Boston Municipal Court Report tor 1916, page 7. 

" Report No, 4 (March, 1916) of the Committee on Law and Procedure, Association of Justices of District, Police, and 
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The third principle is that while procedural law can be cast aside, rules of sub- 
stantive law must be adhered to. This is the situation at present^ and in future ex- 
tensions of the idea it cannot safely be departed from. In other words, while the small 
claims courts clearly demonstrate that the doing of justice is not dependent on re- 
ligious observance of our traditional rules of procedure and evidence, they do not at 
all invalidate or weaken the principle that justice is best done when it is ascertained 
and administered by a trained judge, according to the rules of substantive law. 

As against the manifest advantages of this sort of court, only two objections have 
been urged. The first is that they will encourage litigation. They will increase liti- 
gation, for they make possible justice in cases where justice hitherto has not been done 
and they open the courts to persons who hitherto have found that the courts were 
not for them. To such an objection, Dean Pound makes this short answer:' 

** When better provision for petty litigation is urged, many repeat the stock say- 
ing that litigation ought to oe discouraged. It will not do to say to the popular 
tion of modern cities that the practical cuttingoff of all petty litigation, by which 
theoretically the rights of the average men are to be maintained, is a good thing 
because litigation ought to be discouraged." 

The other objection is that collection agencies will flood the courts with their 
business.' Judge Levine of Cleveland answers this by saying that collection agencies 
were not deterred by the former procedure and costs. In fact, it played into their 
hands by giving them, in addition to the judgment, a large bill of costs with which 
they could further harass their debtors. The result of the small claims court is to 
save a debtor anywhere from two to ten dollars. If any undesirable tendency mani- 
fests itself, it can readily be controlled by requiring the original claimants, and not 
their assignees, to sign the statement of claim and to present the case to the judge in 
person.* 

How far can these courts be extended? There is no reason why they should not 
be created immediately in every large city as an indispensable department of a mod- 
em municiped court. Minneapolis secured such a court on April 17, 1917.^ Judge 
Wheeler, who made an investigation for the Philadelphia Municipal Court, strongly 
recommends the addition of a small claims branch.® Legislation toward this end has 



Manicipal Courts of Bfaasachiuetts. Some latitude must be allowed in these fUrures, for they represent appeals after 
trials, whereas the other flpires give the proportion of appeals out of all entries. But these figures as they stand may 
be compared with the English County Court record of S2,000 judgments made by judges in 1018 with only 187 itpp*^]« 
and 621 moti<Hi8 for new trials. 

*Thia opinion has been expressed in foregoing pages. It is confirmed in American Judicature Society, Bulletin 
F7Z7, page 36 ; but see IMd., pages 18, 19. 

' Pound: Administration of Justice in the Modem Cityy 26 Harrard L. Rev. 820. 

* See American Judicature Society, BtiUetin F7Z7, page 41 ; Philadelphia Municipal Court R. for 191A, page 40. 

* This has been done in Portland by statute. Oregon General Laws of 1910, c. 827, 1 7. In Cleveland the judges have, 
as occasion required, insisted that the creditor himself appear. 

* Minnesota Session Lam of 1911, c. 268. Costs are abolished and attorneys are excluded, 1 8. This court is discussed 
In 1 Minnesota Law Review, 107; 2 Journal of the American Judicature Society, No. 1, p. 16. 

* Philadelphia Municipal Court R, for 1910, page 88: see also page 19: IMd. for 1916, page 11. 
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been introduced in the Connecticut legislature but not yet ajcted on.^ The Rochester 
Legal Aid Bureau expresses the need for some such court.^ The modem municipal 
courts of Milwaukee, Pittsburgh, Buffalo, and Atlanta, under their rule-making 
powers, can establish small claims branches at short notice.' The New York Munid-, 
pal Court with its 1917 rules for conciliation and arbitration has substantially estab- 
lished a small claims courL^ A movement for such a court is clearly under way iti 
Boston,^ in Newark, and in Jersey City.* There is every reason to predict that the 
immediate future will see small claims courts established in all of the larger cities of 
the United States.'^ If this comes about, it will mean an enormous step forward toward 
freedom and equality of justice. Remembering that small claims courts are able to 
handle nearly all wage claims and miscellaneous small debt matters which together 
form a substantial part of the litigation of the poor, it is not too much to say that 
with a wide territorial expansion, these courts are capable of reducing by one quar- 
ter the existing denial of justice. 

Not all claims of the poor, even in the fields of wages and miscellaneous debts, are 
below twenty or even thirty-five dollars. The question of how far the monetary limit 
of the small claims jurisdiction can be extended is not easy to answer. If claims up 
to two or five hundred dollars can be adjudicated properly without formal procedure 
and without attorneys, the serviceability of these courts to the poor will be propor- 
tionately increased. The precise question is not as to raising the jurisdiction of the 
whole court, but as to fixing the point at which it ceases to be practicable and wise 
to transfer cases to a special department where the proceedings are informal. 

The Kansas limit of $2,0 was increased in Cleveland to S36. Chicago, beginning 
at $85, very quickly raised its jurisdiction to S60, then to SlOO, and finally to SSOO.* 
It is superficially said that informal procedure cannot be extended to larger claims 
because they are more complicated. Every lawyer knows that in contract and debt 
actions the size of the claim has little relation to the complexity of the issues or the 
difficulty of proof. ^ It is easier to prove a five thousand dollar claim on a note than a 
five dollar claim for wages where there is a defence of improper workmanship. To this 
problem no deductive answer can be made. The only sane course to pursue is grad- 
ually to mark the limit up, and to stop when signs appear that the plan is not work- 
able. The answer must be inductive and therefore must rest on future experience.^* 



^ House Bill 448 (1916), filed by Thomat Hewei, attorney for the Hartford Legal Aid Committee. 
' 4 United Charities of Rochester R. IS. * American Judicature Society, BtUletin Vm, page 44. 

* This is discussed in detail in Chapter IX, Conciliation, and Chapter X, Arbitration, pages 68 and 71. 
■ See House Bill No. 690, filed in the Massachusetts Legislature by Richard W. Hale in 1918. 

* 1 Journal of the American Judicature Society, No. 5 (February, 1918), p. 107. 
"* Ibid., p. 149 ; 42 American Bar Ass*n R. (1917) 877. 

' See 8 8c 9 Chicago Municipal Court Reports (19UH16X 129 ; Chicago Bar Association Rn>ort for 1917, page 81. 

* And see Parry: Tfie Law and the Poor, page 146 ; Docket (West Publishing Co.) for 1916, page 1628. 

^ This is the conclusion arrived at by Dean Wigmore, who has addressed himself to the precise question. See Amer- 
ican Judicature Society, Bulletin VIH pages 20 et sea. 



56 THE REMEDIAL AGENCIES 

§7 

The essential features of a small claims court are extremely low costs or none at 
all, no formal pleadings, no lawyers, and the direct examination of parties and wit- 
CiJln^ n] r nesses without formality by a trained j udge who knows and applies 

. 1 J mo/ ^® substantive law. There are, in addition, five collateral functions 
* . which these courts ought to undertake. Varying combinations of 

h» n h ^^ ^® ^^® ^^^ found in different courts. None as yet are empowered 
^ to perform them all. 

The first is to provide some ofiicial who shall assist parties. While the lawyer is 
largely rendered unnecessary, certain bits of his traditional functions remain and 
must be performed by some one. It is highly desirable that all cases should not at 
once be docketed for trial In many, a letter to the defendant will secure the desired 
result, and in such cases the court ought not to be bothered or the parties caused 
loss of time in attendance. The statement of claim, however simple, must be filled out 
under the supervision of a person who knows the law and procedure. Parties need 
advice as to their rights. A successful litigant needs instructions as to collecting his 
judgment. There will be, even in small disputes, cases presenting complicated states 
oitsct or raising intricate questions of law wherein the judge needs the assistance of 
counsel and the parties require representation if justice is to be done. There must be 
some ofiicial to sort such cases and, especially where one side has retained counsel,^ to 
advise consulting a lawyer or the legal aid society. There is always a danger that per- 
sons (as has been the case with injured workmen and industrial accident commissions) 
will rely too much on the court and expect from it more protection and safi^uaiding 
of rights or defences than it can l^ally, or in the nature of things, give. 

In Kansas the judge affords this assistance and in Portland the derk. In Cleveland 
more has been done than elsewhere through the creation of a special department of 
the clerk's office, which has already been described. In one case where the defendant had 
appealed, raising a jurisdictional question, the derk prepared for the plaintiff a brief 
on the point and instructed him as to its filing. This illustrates the necessity of main- 
taining a watch over the small cases in order that when an attorney does become 
necessary, the party may be so advised. Under a proper co5rdination of work the legal 
aid society would be called in, or counsel assigned, in all such cases. Courts are more 
and more undertaking such work,' and unless rights and defences are to be sacrificed in 
a margin of cases, it is essential. 

A second power which a small claims court should have is that of ordering the 
judgment paid by instalments. This is not only a fairness to the defendant who under 
modem conditions of the weekly wage seldom has enough at any one time to pay a 

* See 8 Cleveland L. A. R. 6. 

* In addition to Kansas, Portland, and Cleveland, see Role IS of the Cincinnati Monicipal Court ; Philadelphia 
Municipal Court Report for 1916, page zi. 
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judgment in full, but also it facilitates the court's disposition of cases. A defendant 

often denies a debt simply because he cannot pay it. If he realizes 

-P J^ that he is not to be harassed, he is more willing to confess judgment 

hm J ^»Ln * *^^ ^ *^ obtain suitable terms. This power to order and accept 

^ instalment payments is granted by law to the Kansas, Portland, 

and Minneapolis courts.^ In Cleveland it is done de £su:to. 

Such a power might be attacked on constitutional grounds as impairing the obli- 
gation of contract, but it would probably be upheld because, under our law forbid- 
ding imprisonment for debt and giving liberal exemptions, it is in fact of great benefit 
to creditors. The present proceeding of examination after judgment or poor debtor 
process is designed only to discover existing property. The instalment payment order 
is a means whereby a judgment can be paid out of future earnings. It is only a slight 
extension of the Massachusetts equitable proceeding, permitted by statute^ after a 
judgment founded on necessaries, whereby a judge may order a defendant to pay so 
much a week, and which has been held constitutionaL' This plan is used in the Eng- 
lish County Courts; in 191S about £^700,000 was so collected and paid over to 
suitors.^ The sweeping provisions of the Soldiers' and Sailors' Civil Relief Act per- 
mit every court in entering or staying judgment against a man in military service to 
order that the judgment shall be paid in instalments.'^ 

The small claims courts statutes do not specifically sftate what is to happen in case 
the debtor fails to pay the ordered instalments. The procedure should be, as in Eng- 
land and Massachusetts, for the issuance of a summons, promptly returnable, at whidi 
time the enquiry is not what the debtor has, but whether he has had the funds out 
of which to pay the ordered amount. If it appears that he has had money and has 
refused to apply it in pa3rment, he is amenable to such orders as the court deems fair, 
for he then stands not only in default but in contempt of a court order. 

A third function which every small claims court ought to exercise, and one which 
will speedily be thrust upon it if it employs the instalment plan to any extent, is that 

of acting as trustee for a debtor who owes numerous creditors. It is 

^ obviously an injustice for the covurt to lend its aid to one creditor, to 

-, . the exclusion of others who have been more lenient and refrained from 

bringing suit, thereby causing a dear preference. It would automati- 
cally force all creditors to bring suit, and their proceedings, coupled with attachment 
and garnishment which they could legally use, would in turn make it impossible for 
the debtor to pay the ordered instalments. The court would be robbed of much of its 
power for good; instead of helping all parties, it would cause costs to all and bring 
relief to none. The needed procedure is like informal bankruptcy. In essence, it per- 

* Kaiuafl SeMJon Lavn of 1918, c. 170, I 7; Oregoo Otneral Law cf 1916, c. 8S7, 1 10 ; Minneaota 8taMifyiK LavM of 
1917. c. 28S, II 4, 6. 

* MaaB.BevMedIia«Mc/ 1902, c. 168, II 80-08. * Brown's Caoe, 178 Ma«. (1809) 406. 

* Rosenbanm : StvdiM in English CivU Ptoeedure^ 2 The County CoorU, p. 10, note 18. 

* Puhlie Act No. 108 of the 66th CongreM, 1 204. 
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mits a debtor to come into court, disclose his assets, state his creditors, and then, 
after notice and hearing, to have the court fix the proportion of his income which is 
to be set aside for creditors, and to issue an order protecting him from garnishment 
and attachment. 

The small man does not owe many creditors or much money. For such matters bank- 
ruptcy is too expensive and cumbersome, and where a debtor desires to pay, the law 
ought not to force an election between canceling all debts and perpetual harassing. 
One creditor of a man who owes five creditors one or two hundred dollars may, by 
garnishment, tie up all his wages or cause him to be discharged, so that he has diffi- 
culty in supporting his family and little opportunity of meeting his obligations.^ 

The trusteeship suggested has never been carefully tried in America. In Ejuisas 
the court can protect the debtor against further proceedings by the judgment cred- 
itor,' but not as against other creditors. In Cleveland the enterprising clerk's office 
established a trustee department which succeeded at first,' but failed, as it was doomed 
to fail, because the court had no power to restrain creditors or to protect the debtor. 
The l^al aid societies have had as much success with the plan as their limited au- 
thority permitted,^ particularly in Nashville, where the Legal Aid Bureau^ through 
its close affiliation with the Commercial Club has a quasi-legal hold over the creditors 
and so can afford a genuine protection to the debtor, which is unquestionably the sine 
qua non of any such plan. The necessity for the establishment of such a court depart- 
ment has been repeatedly urged in various cities,* and a law giving such power to the 
Columbus Municiped Court was passed,'' but nothing has as yet been accomplished. 

In England, under the name of '^administration orders," the plan of having the 
County Court act as trustee for a small debtor is in very general use. The plan differs 
slightly in that it is a part of the bankruptcy law, so that the courts may order par- 
tial payment in full satisfaction by way of composition or dividend. This would be 
both unnecessary and undesirable in America. In 1913 these courts made 5426 admin- 
istration orders, of which S884 were for payment in full. The average total indebted- 
ness was ascertained to be £25, 16^., and the average creditor's claim to be £2, Is. 
The court may refuse to issue a protecting order if the petition for the order or the 
incurring of the debts appears fraudulent, but in only 11 per cent of the total appli- 
cations has a refusal been necessary. The effectiveness of the method has been vitiated 
in part by the excessive court costs which attend these orders. There seems to be no 

' Cf. American Judicature Society, BvUetin VlUt pase 15. 

* Edholm : The Small Debiort* Courts 22 Case and Comment, 80. '8 Cleyeland Municipal Court R. 6A. 

* A great deal of this work has been done in Chicago and Duluth. In both instances, the plan has had a measure of 
success only because of the moral hold which the legal aid society had on the creditors. See also 1 Milwaukee 
L. A. R. 10. 

* NashTille Legal Aid Bureau Eepcrt for 1916-16, page 10; Commercial Club TatUer for July, 1916, page 89 ; Proceed- 
inot of the Fourth Conference of Legal Aid Socieiiet, pages 111, 112. 

* See 6 Cleyeland L. A. R. 8; 7 Ibid. 16 ; 9 Ihid. 12 ; 6 Cincinnati L. A. R. 9; Proceedingt of the Firtt Conference of 
Legal Aid Societiea, page 48. Cf. Rochester L. A. Leaflet for 1910, page 8. 

* 1 Supplement to Page and Adams* Ohio General Code, || 1668-M c (page 002). After its protecting order has been 
issued, the court may stop creditors* suits by writ of prohibition. 
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doubt that if this difficulty were removed, the plan, under proper supervision, would 
be an instrument of great service to creditors and debtors alike.^ 

A fourth power which could well be added to the small claims courts is a discre- 
tionary control over ejectment proceedings. Any authority to exercise discretion to 

/-r_^_j forbid the ejection of tenants either after expiration of the tenancy by 

n- ^ notice or for non-payment of rent is unknown in the United States,* 

^^ Our common law gives the landlord certain righte, and these the courts 

,. must enforce r^ardless of the circumstances of the case. A control over 

^ the right to occupy or eject from premises is as necessary as our home- 

stead laws and our provisions exempting certain property from attachment and execu- 
tion. Both are based on the theory that at a certain point the interest of the state 
supervenea and rises superior to the rights of the creditor. 

The vast majority of the poorer people living in cities possess their homes with- 
out written leases, so that in law they are merely tenants at will. They are liable to 
eviction on summary notice whether they have paid their rent or not. Homes are of 
social as well as individual importance, but millions of homes are at the mercy of a 
law which has altered but little irom feudal days when a tenant at will was only one 
grade better than a trespasser. Admittedly an economic problem is involved. Land- 
lords are entitled to their just dues, but a more even balancing of rights and inter- 
ests is desirable and this may best be secured by entrusting to the courts a discre- 
tionary control over ejectments. In England, if the judge finds the landlord entitled 
to use and occupancy, he has power, after considering the circumstances, to make an 
order for ^^possession in a week" or even "in six weeks.** This discretionary power is 
vested in the court by statute.' 

The final power which every small claims court should in unmistakable language 
be given is the authority to endeavor to conciliate the parties and to assist them in 
K r*iT«/n7* y reaching a satisfactory solution or adjustment by agreement. This 

matter of conciliation has such great possibilities and is so little 
understood that it deserves a careful presentation and consideration which is at- 
tempted in the next chapter. 



^ The Bnglif h system is fally pretented in Rotenbanm: StudiM in Engli$h CivU Procedure, 2 The County Courts, 
47-51. Cf. Parry: The Law and ttie Poor, pages VUh\2A. 

* Since this was written, a very important beginning has been made. As to cases in which soldiers and sailors and 
their dependents are involved, this power has now virtually been given to every court in the United States by 
the Soldiers* and Sailors' Civil Relief Act. Public Act No. 108 of the OBth Congress, 1 300. For a commentary see 
IS niiools L. Rev. (February, 1918) 449, 400. 

* Rosenbaum: op, eit., pages 46, 47. 



Chapter IX 
CONCILIATION 

It is the d^ of a good >Ms<e to iCBove coMi of 
(1«&) f Imalkmfm, 90tJ 

^rstoB iiuiIlb a Bewcpodi in tae 



B tUi Slater . . . (ISIT.) Htmitmmi •fAgJmwHxm ^tkg 
Nm9 Y^rk Mmminmml Camrt* 



THE idea of eonciliatioD is not new, but it is to-day so little understood Oat 
atteoipts to emploj it asa metliod of settlii^ Htigation are very genendly Tiewed 
by the bencfa and bttr with siBpicioo and distmst, if not hostility. It therrfne be- 
eomes neeessazy to state what conriliation means and to <^l«w that in its tnie form 
it is neither levolotionaiy nor de slru c li ve of cherished instit u tiona. 

§1 

By reason of the fiict that the devdand smaU daims court was gi^en the name of 

'^conciliation coart" there is a mistakpn idea abroad that conciliation is a particular 

^^^^^ court or that it pertains (Mily to small matters.' Conciliation is a method 

*^ or principle fiir settling li tigation, and as such can be used in eveiy court 



and is apfdicaUe to all civil cases, and to certain types of criminal cases. 

Conciliation is the process used by two lawyers idio succeed in adjusting a dispute 
between their dients. The duty to conciliate in proper cases is enjoined fay the Canons 
of Ethics.^ Judicial conciliation means nothing more than giving to the court power 
to follow the advice of Afaniham Lincoln, whidi has been deemed proper enou^ to 
be used as a prefiice to the American Bar Association Canons of Ethics:' 

'^ Discourage litigation. Persuade your neighbors to compromise whenever you 
can. Point out to them how the nominal winner is often the real loser — in fees, 
expenses, and waste of time. As a peacemaker the lawyer has a superior onpor- 
Ji^rfbdngagoodnuuu" »-™'-" ^^ »~ 

Hiere is no set form for judicial conciliation. It is an entirely voluntary affair, an 
infinmal proceeding by which the two disputants are enabled to discuss the issue 
before a trained and impartial third person having the dignity of judicial office, who 
explains to them the rules of law applicable, informs them of the uncertainties and 
expense of litigation, tries to arouse their firiendly feelings and suppress their fight- 
ing instincts, and if an adjustment agreeable to the parties is readied, draws up a 

* The Mine mudm, in a moie extended ▼erakm, is contained in 4 Colce, 16b: 6 Colce, Sla; Bart. Max. 18L 

* When tlie new oonciliatian rales of tlie Municipal Conrtortlie City of New York were promnlcated, a statement, 
prepared bf Justice Spiccelbers. was iamed to tbe press. See page 1. 

' Cf. American Judicature Society* BuOefin FIZ7, pases 28, S9; 2 Journal of the American Judicature Society, No. 1. 

P.«^ 

« See Canon 8,SS Am. Bar Ass*n R. (1908)078: see also Sharswood : Ltvcd KtMcs (5th ed. UBiX pace 109L 

'«A.aA.R.074. 
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proper agreement, has it executed, and gives it the sanction of a judgment. AU of 
this is done without prejudice to the parties if adjustment fails and a trial is ren- 
dered necessary.^ 

§2 

In the reform wave of 1846 to 1852, which accomplished certain improvements in 
the administration of justice, provisions respecting conciliation were inserted in six 
rr-A^ ^^ t^® ^®w constitutions which were adopted diuring that period.^ The New 
^ York provision read: 

^^ Tribunals of conciliation may be established, with such powers and duties as 
may be prescribed by law, but such tribunals shall have no power to render 
judlgment to be obligatory on the parties, except they voluntanly submit their 
matters in difference and agree to abide the juagment, or assent thereto, in the 
presence of such tribunal, in such cases as shall be prescribed by law." 

A bill to carry this clause into effect was prepared, but failed of passage. The 
constitutional provision became a dead letter and was eliminated in 1894.' In the 
other jurisdictions the plan met with like failure, for the time was not ripe. Mean- 
while conciliation as a means of settling collective disputes was slowly coming to the 
fore in nearly all European countries and in America, and so clearly demonstrated its 
superiority over the litigious method of injunction, suits for damages, and the like 
that to-day, in the event of a strike or lockout, the first thought of the parties and 
of the general public is of the possibility of employing conciliation.^ 

Inasmuch as the use of conciliation by American courts to settle individual dis- 
putes is of extremely recent origin, it is necessary to examine briefly the plan of con- 
ciliation as employed in Europe in order to gain some concrete idea of what it is and 
how £Bur it is successful. 



§8 

In Norway and Denmark courts of conciliation have existed since 1796.^ The court 
has jurisdiction of every civil proceeding, and before any lawsuit can be instituted 
rVifiraZtAf ' ^^ dispute must be submitted to the local conciliation commission, 
. ^ which consists of two members. Unless a suitor can present a certificate 

^^ that this condition precedent of an attempt at judicial conciliation has 
been complied with, the law courts will refuse to hear the case. The costs are seventy- 

* Charles A. Boston gives substantially the same definition in 7S Ann. Am. Ac. Pol. h. Soc. Science, IIS. 

* New Toik Const, of 1846, Art. VI, 1 28; Ohio Const of 1861, Art. IV, 1 19; Indiana Const, of 1861, Art.vn, 1 19; Mich- 
igan Const, of 1860, Art. VI, 1 28; Wisconsin Const of 1846, Art. VII, 1 16 ; California Const of 1849, Art. VI, I IS. 

* See New York Const of 1894, Art VI ; 78 Ann. Am, Ac. Pol. 8c Soc. Science, 111. 

* The nse of conciliation in the United States, Canada, Great Britain, and in Europe is ftiUy set forth in UniUtd 
States Bureau of Labor Bulletin No, 98 (1912X The serviceability of the method in the United States is well known. 
For the English experience see pages 128, 187. 

' 2 Journal of the American Judicature Society, No. 1 (June, 1918), pp. 6. 9. 
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five cents, the hearings are in secret in order that no disclosures may prejudice sub- 
sequent litigation, and lawyers are rigidly excluded. Proceedings are most informal, 
the disputants tell their own stories, and the conciliation commissioners endeavor to 
guide them to a fair adjustment. 

As conciliation has no validity except what it obtains from the voluntary consent of 
the litigants themselves, it would be wholly worthless unless it worked. But it appears 
that in Norway 76 per cent and in Denmark 90 per cent of all litigation is peaceably 
adjusted through judicial conciliation.^ Precise figures for the Norwegian courts in 
1888 are known. The total number of civil cases brought was 103,969, of which 2300 
were dismissed by the Conciliation Commissioners. Of the remaining 101,669 con- 
ciliation produced adjustments agreeable to the litigants in 81,015 cases, and in addi- 
tion 7886 were submitted to the Conciliation Court by the parties for decision. 
Thus only 12,768 cases went to the regular courts for formal litigation, this informal 
preliminary tribunal of conciliation having disposed of 87 per cent of all matters to 
the satisfaction of both parties. That the method of conciliation works no injustice 
is well attested by the tad that throughout a period of over a century during which 
constitutions have been liberalized and systems of law recast, the courts of concilia- 
tion have not only been leffc intact, but have steadily been strengthened and per- 
fected.* 

In the industrial courts of France, Switzerland, and Germany which have juris- 
diction over disputes betwe^ employers and employees, conciliation plays a leading 
part. These courts, whose history began in France in 1806,' had no counterpart in 
American judicial institutions, with the exception of an isolated attempt made in 
Pennsylvania in 1883, which immediately failed,^ until the creation of the small 
claims courts. The essential features of the system are the same as those already 
described. These courts accomplish their great volume of work by conciliation and 
not by trial fiind judgment.' Conciliation is frankly their primary object.® The statis- 
tics again show that conciliation fits in with human nature and that, when rightly 
conducted, it is very successful. 
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^ American Judicature Society, Bulletin FTIT, page 9, * Ibid. 

' United Statea Bureau of Labor BvUetin No. 96. p. 292. 

*IWd.,p. 290. • ibid., p. 280. •iWd.,p.278. ' Jbtd.. p. 487. • 2Wd., p. 
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§4 

The legal aid societies have always recognized the possibilities of conciliation and 
have steadily employed it.^ In the words of the greatest figure in all legal aid work :' 

Conciliation ^The hegal Aid Society brings antagonists together, inculcates 
In the United *^® spirit of compromise and adjustment, under authority of the 
_ searching legal mind, expert in resource, linked with reserve com- 

ouOea pulsory powers ; yet in the persuasive and kindly attitude of a lover 

of humanity unselfishly seeking to render unto every one ms own.'^ 

Judicial conciliation in the United States begins its history with the establish- 
ment of the Cleveland small claims court in 1918. The rules merely say that the judge 
shall endeavor to effect an amicable adjustment,' and leave the rest to his tact, dis- 
cretion, and patience. In 1914 judgments were rendered in 1879 cases and 794 were 
settled by the parties;^ in 1915 the judgments were 2754 and the settlements 684.^ 
In this court, if conciliation fails, the court may proceed to hear the case and render 
judgment forthwith.* 

In 1917 a small claims branch was added to the Minneapolis Municipal Court 
and the right to attempt conciliation conferred on the court.'' It is provided that a 
person may bring a matter before the conciliation judge either by going directly to 
the judge or by filing a claim with the derk. The defendant may be summoned 
orally, or by telephone, or by mail, or by the usual summons. There are no costs and 
no attorneys. At the hearing, if a settlement is readied, it becomes a judgment when 
countersigned by the judge. If conciliation fisdls, the court must dismiss the case if 
the claim or counter-claim exceeds fifty dollars; otherwise it may proceed to a hear- 
ing at once and render judgment.^ 

In these courts it is difficult, if not impossible, to determine where their function 
as a conciliation tribunal ends and their work as a small claims court begins. Fortu- 
nately it is not necessary. In the field of small claims the two meige and become 
indistinguishable because both are based on precisely the same informal procedure. 

In April, 1917, the justices of the Municipal Court of the City of New York, 
acting under authority of the new municipal court act,* promulgated a series of rules 

^ McCook: Th* Judicial Afpect cf iKt Works cf the Legal Aid Society, 6 N. T. Legal Aid Review, No. 8, p. 17; 
6 Itfid,, No. 1, p. 8; 8 Cleveland L. A. R. 7 ; Proceedinge cf Third Conference cf Legal Aid Societies, page 25; IMd., 
Fourth Conference, page 128. 

' Arthur v. Brieflen, long president of the New York Legal Aid Society. This quotation ia taken trcm the program 
of a concert given od May 2, 1908, for the Society's benefit. 

' Conciliation Branch, Rule 8. 

* 8 Cleveland Municipal Court R. 66. * 4 Ibid. 48. 

* Conciliati<»i Branch, Rule 4. 

* Minnesota Seaaion Laws of 1917, c. 968. 

* This court is discussed by Dean Vance of the University of Minnesota Law School in 1 Minnesota L. Rev. No. 2 
(February. 1917X p. lOT. 

* Lauer: Mvnicipal Court Code in tJte City of New York (1916); see Section 6, subdivision 6, and Section 8, subdlvl- 
sion 6, of the Code. See also Justice Lauer's uticle in 1 Journal of the American Judicature Society, No. 5 (Febru- 
ary, 1918X p. 168. 
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establishing and regulating conciliation.^ The important points in these rules are 
that attorneys shall play a part in the proceedings only in the court's discretion, 
there are no costs, service is by mail, and tiie court cannot render a judgment in any 
case. This last is overcautious; if the disputants have come to an agreement under 
circumstances which preclude coercion and overreaching, there is no reason why it 
should not be made a judgment and thereby given legal validity. The framers of the 
rules doubtless feared that any compulsion would jeopardize the plan. Compulsion 
exercised to force a settlement is, of course, not conciliation at all, but unless an 
agreement cem be enforced, the door is leffc open for fraud by refusal to abide by the 
adjustment, so that the proceeding merely results in loss of time and disappoint- 
ment. This detail should not be adopted elsewhere. It will do little mischief in New 
York because a parallel S3rstem of rules for arbitration was concurrently provided 
by the justices, under which a binding award may be secured.' The distinguishing 
feature of the New York conciliation rules is that no monetary limit is fixed. There- 
fore any claim under one thousand dollars, the maximum jurisdiction of the Munid- 
ped Court, may be submitted for conciliation. This should provide experience from 
which the conciliation plan may be further developed as a method of settling large 
as well as small causes. 

In fields other than small claims there have been slight experiments with concili- 
ation, but all informal in nature and without any dear l^al sanction. In matters 
of divorce and domestic difficulties there are great possibilities for conciliation' 
with a view to reconciUation, and progress in this direction is quietly bdng made in 
the domestic relations courts of Philaddphia, Cincinnati, Cleveland, Kansas City, 
and elsewhere.^ Industrial Accident Commissions have begun to employ it as a pre- 
liminary to a formal hearing. In Massachusetts, for example, in many cases the par- 
ties request a "conference" — a thing not to be found in the statute — at which they 
appear before a single member of the Industrial Acddent Board, talk the matter over 
informally, have the benefit of his observation, and often come to an amicable under- 
standing which is then validated as a binding agreement.^ 

Judge Levine, who was largdy responsible for the devdopment of conciliation in 
the Cleveland Munidped Court, has carried his faith in its efficacy to the Common 
Pleas Court, of which he is now a judge, and has used it more widely than any one 
dse. Several notable triumphs stand to his credit. In a suit for repairs to a large 
**butterfly valve" with a defence of non-compliance with specifications, the lype of 
case which bristles with the most technical engineering points, the parties arrived 

* These mlea are printed in New York Law Journal for April 26, 1917, and in 1 Journal of the American Jndicatare 
Society, No. 2, p. 18. 

* Thii is diKuased in the next chapter, page 71. 

* The National Desertion Bureau of New York has had great success with conciliation. See Fkimilif Desertion, 
Report of the Committee on Deeertion (1012), page 16. For further conciliation in general see Parry : The Law and 
ttie Poor, pages 127, 197, 296. 

* This particular development is considered more in detail in Chapter XI, Domestic Relations Courts, $ 4, page 80. 
'This is later mentioned in Chapter XII, Administrative Tribunals, page 88. 
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armed with their lawyers, models, and experts. A trial in usual course would have 
consumed about ten da3rs, and each side was paying about two hundred dollars a day 
in expenses. At the close of the first day's trial, the Judge called the parties into his 
room, reduced the issue, as he saw it, to its simplest terms, and asked if they were 
unable to come to any agreement. They asked for time, and returned the next morn- 
ing having come to an agreement, and prepared to continue instead of break off their 
business relations. The model of the valve was given to the Judge as an expression 
of appreciation. 

In a delicate case of slander where honor, not damages, was the issue, where one 
might expect conciliation to fail, the Judge, after conference with the plantifF and 
defendant, discovered that at bottom the difficulty was a misunderstanding. His sug- 
gestion that the defendant state in writing that he had never believed the plaintiff 
dishonest and that the plaintiff dismiss her case met with cordial approval by the 
parties and was done. The following statement to the jury is almost unparalleled in 
legal annals:^ 

'^Gentlemen of the Jury, in your absence I have conferred with both sides to this 
lawsuit. After hearing me evidence so far given, and €ifter speaking to both sides, 
I felt it was the duty of the Court, in view of its conviction, to be of some sub- 
stantial assistance to both sides, if possible. I was convinced that I was dealing 
with good people, who had a serious misunderstanding. I saw the futile loss, part 
of which you nave heard; I saw the burden which each side would have to bear, 
by way of waste of time and court expenses, and after speaking to both plaintiff 
and defendant, I was convinced that neither bore any real feelings towards the 
other, but that it was purely a case of an unfortunate, serious misunderstanding. 

^^The defendant in this case signed the following statement . . . 

^*It has been agreed between the parties to call this l^al strife to an end. . . . 
I hope that the end of this lawsuit upon which you both agree by common con- 
sent, will be the end of all controversy or feeling between you, for you have no 
cause to feel anjrthing but the deepest friendship for one another. 

*^ Gentlemen of the Jury, I hope this meets with your approval (Applause by 
the Jury.Y 

The traditionally trained judge or lawyer unconsciously feels a certain distrust and 
aversion for such a proceeding. This is an illustration of the tendency to make law a 
thing apart, an end unto itself, forgetting that only as it squares with life and aids 
human beings has it any reason for existence. It is difficult to see how exception can 
properly be taken to a proceeding which has satisfied the litigants, saved them un- 
necessary expense, saved the state nearly a thousand dollars, enabled other cases to 
be reached sooner, and tended to heal rather than inflame a misunderstanding be- 
tween honest people. Justice has various definitions, but this runs counter to none. 



* FVom the stenoffimphic record in Payne v, Henry, No. 146.6M, Cuyahofa County, Court of Common Pleas. 
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The significance of judicial conciliation for this study is that, of its very nature, it is 
a prompt proceeding, calling for minimum or no court costs,^and involving no expense 
T* c* 'tf *^ *^® parties, not even for attorneys' fees. The attorney is eliminated 
^^*^ because conciliation depends for its effect on bringing the parties to- 
,y , gether, on smoothing out irrelevancies by confrontation, and then pro- 
ceeding to a direct, business-like, personal adjustment of the real issue. 
It is the almost universal experience that conciliation is best worked without lawyers.' 
It results that as conciliation automatically obviates the three difficulties in the 
traditional administration of justice, it is capable of reducing denial of justice to the 
poor exactly in proportion as it makes headway in being used by the courts. When 
a poor person is able to go before a judge, have the defendant summoned at once or in 
a few days, obtain an informal hearing out of which an amicable adjustment becomes 
possible, and have a judgment rendered thereon, he has indeed partaken of free and 
equal justice. 

The most perplexing problem raised by conciliation is whether the court which 

attempts conciliation should have authority, if it fails, to proceed to a hearing and 

^ judgment. In New York the court cannot, in Cleveland it can, and in 

r T Knn. Minneapolis it depends on the amount involved. In Norway the judge 

can render a judgment only if both parties have consented; in the in- 
dustrial courts the hearing for judgment is before a larger body, but of which the 
conciliation officials are members. 

There is a fear that if the same judge exercises both functions, it may result in 
forced compromises. When the case is one which is to be tried according to strict rules 
of evidence there may be a danger in permitting a judge to hear the stories with the 
fullness in which they are told at the conciliation stage. Yet this is no more than a 
judge, sitting without a jury, does every day. He passes on the admissibility of evidence 
which he actually hears and then determines his finding according to a state of facts 
from which such evidence in law is excluded. In small claims, where the trial itself is 
under informal procedure, it is difficult to see why the judge should not be empowered 
to pass judgment. It may be said that a judge would be biased or piqued by the re- 
fusal of one party to accept his suggestion, but if judges were not able to rise above 
such personal considerations, they would equally take offence at every exception and 
a thousand things that occur in any hard fought trial. If two hearings by two tri- 

^ The indofltrial courts in Europe have moit lucoeagfUlly elimtiiAted delay and expense. United States Labor BuUe- 
tin No. 96, p. 281. 

' It has already been noted that they are excluded In Norway, Denmark, and Minne^K>Ii*; that in fact they lel- 
dom appear in CleTeland ; that in New York their appearance is only by permission. In the European industrial courts 
they rarely appear. United States Bwreau of Labor BvUetin No, 98, pp. 278, 820. See also, American Judicature Soci- 
ety, BuUeUn FT, page 60. 
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bunals are to be required, much delay and waste of judicial time will be caused. The 
answer can only be worked out empirically. It will be safer to attempt it first in the 
simpler matters and then gradually to experiment with extensions. The line of cleav* 
age between the two functions which cannot safely be departed from is that as con- 
ciliator the judge may suggest any solution likely to be acceptable to the parties, but 
as judge he must abide by the rules of substantive law. 

How fjEu* conciliation may be counted on as a solution for the existing denial of 
justice is doubtful. As with the small claims courts, there is evidence of its general 
popularity.^ The proposed New York Code planned to make provision for it.^ The 
American Judicature Society in its draffc for a model State- Wide Judicature Act in- 
cludes a system of conciliation by local magistrates.' The New York State Bar Asso- 
ciation in 1916 adopted resolutions calling for the appointment of a Commissioner 
in Conciliation.^ A bill has been introduced in Wisconsin providing for the establish- 
ment of conciliation branches in the Civil Court of Milwaukee County.^ 

Despite these promises of development, it is well not to put too much reliance on 
conciliation as of great immediate value in securing more adequately the rights of 
the poor. Conciliation is compounded of common sense and psydiology. The Ameri- 
can people may take slowly to the idea. Judges are likely to be distrustful of the plan 
and of their ability to carry it through. It is a delicate adjustment, depending much 
on custom, drawing a large part of its moral suasion from a public opinion that parties 
ought to try to conciliate, and calling for judges experienced in its use. Such things 
can come but slowly. 



* See edltoriali in the CleTeland Preu for February 4. 1010, and Doluth Svening HeraJd for November 18, 1916. 
" 1 Report of the Board of Statutory Consolidation (1916), 9, 26, 228. 

' American Judicature Society, Bulletin VH-A^ pa«ei 67, 72. 

* New York State Bar An'n R. for 1916, pages 291, 800; 8 Am. Bar Ai8*n Journal, No. 1, p. 86. See also 1 Journal of the 
American Judicature Society, No. 6 (February, 1918), p. 167. 

' 1 Journal of the American Judicature Society, No. 1, p. 20. 



Chapter X 

ARBITRATION 

It would be better for the people if more of their controversies 
should be settied by arbitration, and justice would be quite as likely 
to be done as when administered by the more formal methods of 
litigation in the courts. Ourtii v. Ookay, 68 N. F. 300, 305. 

ARBITRATION, as a method of settling disputes, is more generally and better 
L known than conciliation. It stands midway between conciliation and court litp 
igation. Like the former, it is a method that can be used only by consent, and so 
differs from judicial procedure which rests on compulsion. But once the agreement 
is made, and the arbitration tribunal has entered its award, the enforceability of the 
decision rests not on consent as in conciliation, but on the compulsion of l^al pro- 
cess by judgment and execution. 

In its details, arbitration has meant different things at different times, so that its 
present form, and what is more important, the significance of its present tendency 
in relation to our problem of the administration of justice, may more easily be 
described after a brief prelimi n ary review. 



§1 

Arbitration is an ancient practice at common law,^ but it has had a checkered de- 
velopment. In earlier times the courts, having few cases and being jealous of their 

prerogatives, viewed it askance and accorded it little support;^ later, 
J nentse^ qf having crowded dockets and being overworked, the courts set the seal 
Arburaiium ^f their emphatic approval upon it. Again, arbitration has at times 
been in vogue and has then relapsed into disuse. It was frequently employed in an 
organized way by New York merchants as early as 1768,' and in Boston in 1819 a 
plea was made for its more extended development.^ It underwent a process of statutory 
development, following the course in England,^ but during the last quarter of the 
nineteenth century it existed as an unused appendage to the l^al machinery for 
disposing of controversies. 

Arbitration as provided for by statute® in effect permits disputants to create a 
tribunal of their own either by agreeing on the persons to arbitrate or by agreeing 
to use the arbitration machinery of some private organization, as a chamber of oom- 



U 



' 6 Corpaa Juris, 16. 

* 1 Joamal of tbe American Judicature Society, No. 2, p. 10. 

* Contmercial Arbitration, S^iH)rt<if the SpeeUxlComnU 
(1911). page 6u 

* Honestos: ObmrvaHonM on the Pemicioui Praetioe of the Law (1819), page 8. 

* For a history of the English statutory deyelopment see American Judicatnie Society, Bulletin XU, page VSL 

* Typical statutes are those of New York, Code o/ CivU Procedure, chap. 17, tit. VOI, IS 286IHt886. 
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merce. This agreement is generally called a ^^ submission,'' and if it contains a pro- 
vision to that effect, the law permits the award to be entered as a court judgment and 
enforced in like manner. The great defect in the American statutes is that either 
party may, after the submission and any time before the final award, revoke his agree- 
ment and thereby annul all the proceedings.^ 

The arbitration proceeding is obviously one not conducted according to the l^al 
rules of procedure and evidence. So long as the arbitrators give the disputants a fair 
chance to present their full case, they can conduct the hearings as they like and ac- 
cept such evidence as seems to them helpful. More important, statutory arbitration 
need not at aU be a determination of right and wrong according to rules of substan- 
tive law. An award may be revoked for fraud, corruption, or serious and prejudicial 
misconduct, just as the decisions of a court may be set aside on like grounds, but 
there is no authority for revoking a finding because it fails to accord with niles of 
law. In its Handbook for Arbitrators the New York Chamber of Commerce says:' 

^^If any law points are involved, they should disr^ard pure technicalities and 
go to tiie merits. If they believe that the l^al proposition is based upon sound 
sense and the experience of mankind generally, they should follow it." 

Arbitration has been coming more and more generally into use through the in- 
sistence of merchants acting through their trade groups or chambers of commerce. 
Under the energetic guidance of Charles L. Bemheimer a splendid organization has, 
since 1911, been built up under authority of the Chamber of Commerce of the State 
of New York,' which has been followed elsewhere, notably by the Chicago Association 
of Credit Men.* This revival has been forced by three considerations, — first, a desire 
for a decision by an expert having personal knowledge of trade conditions and cus- 
toms, a thing which the courts have never been able to afford;^ second, a hope of 
supplanting the enmity provoking Htigious method with an amicable procedure which 
would not interrupt business relationships; and thirdly and chiefly, a determination 
to escape from the intolerable delays of the r^ular administration of justice.* 

While business men have desired expert decisions, a more liberal attitude toward 
trade customs, and have preferred a prompt decision according to conscience, the 
arbitrium boni viri of the Roman law,'' to a delayed judgment according to law, the 
rise and expansion of these organized but extra-l^al arbitration tribunals does not 
at all reflect a dissatisfaction with a justice ascertained and administered according 

^ Thl8 baa been remedied in England. American Judicature Society, BMUetin XZ7, page 19. 

* Commercial Arbitration^ Report of the Special Committee on Arbitration of the New York Chamber of Commerce 
(1911). page 62. 

* See Annual Reports of the Committee on Arbitration of the New York Chamber of Commerce, 1911-16; alao 
S Am. Bar An'n Journal, No. 1, p. 28. 

* American Judicature Society, Bulletin XZ7, pages 8, 68. 

* Warren : History of tJie American Bar, page 148: American Judicature Society, Bulletin Xn, pages 4, 62. 

* Taft: Administration of Justice, 72 Central L. Journal, 198; Business Arbitration, 90 Outlook (1911), 104; Werner: 
Voluntary Tribunals, Missouri Bar Ass^n Proceedings for 1914, pages 146, 160 ; Commercial Arbitration, Report of 
the Special Committee on Arbitration of the New York Chamber of Commerce (1911), page 8. 

"* Of. 78 Ann. Am. Ac. Pol. & Soc. Science, 186. 
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to rules of substantive law.^ This bet is of the highest importance, for it lays the 
solid foundation for judicial arbitration. Indeed, the chief difficulty with extra-legal 
arbitration has been the inability to combine with technical knowledge and prompt, 
informal proceedings the desire to have the controversy determined according to sub- 
stantive law which calL. for trained judges.* 

Commercial arbitration has not solved expense* because it has not tried to. Costs 
and fees have not been prohibitive to business men. It has, however, served to elim- 
inate delay, it has greatly reinforced the idea of conciliation, of which the New York 
Chamber of Commerce Arbitration Committee says,^ ^^Perhaps the most important 
work of your Committee has been in the way of conciliation,^ and it has, through its 
informal procedure, occasionally been of direct assistance to poor persons.^ For us, 
its great significance is that it has revived the idea, and delivered a body blow to that 
l^al Cerberus of pleading, procedure, and evidence by proving that justice can be as 
faithfully, more satisfactorily to the parties, and more quickly administered, even as 
to claims as large as one hundred and fifty thousand dollars, through an informal 
tribunal which has found no necessity for technical pleadings, or for a predetermined 
detailed procedure, or for excluding the kind of logical evidence which all the world, 
except the courts, uses in making its decisions. 

Through several other channels the arbitration idea has steadily been coming to the 
fore.^ In the l^al aid societies the principle of arbitration in conjunction with con- 
ciliation is daily employed.'' In the workmen's compensation acts, in order to empha^ 
size the informality of the hearings of disputed claims, such proceedings are given the 
name of arbitration instead of trial. The 1910 Protocol in the New York dodc, suit, 
and skirt industry provided a madiinery whereby individual disputes of all sorts 
between employers and employees, including claims for wages, might be conciliated 

and arbitrated, and this proved one of the most successful features of the truoe.^ 

•\ 

^ This point is 'wery stranfly made by William L. Ranwun, fonner Jiutioe of the City Court of New York and Chief 
Counsel of the New Yorlc State Public Senrice Commission for the First District, in an article entitled " The Lay- 
man*s Demand for ImproTed Judicial Biachlnery/* printed in 78 Ann. Am. Ac. Pol. 6l Soc. Scimoe, 182, particularly 
paces 148, 140. 

* Cf . American Judicature Society, Bulletin XET, pa«e 8. 

' The expense of an arbitration hearing under the New York Chamber of Commerce is about sixty dollars. 

* New York Chamber of Commerce Committee on Arbitration, Report for 1814, page 8. 

* A woman in Maine bought by mail order a corset cover for sixty-eif ht cents which she claimed was defective. 
The Quunber of Conmierce adjusted the dispute with the mail order house. 

* See 8 Am. Bar Ass*n Journal, No. 1, pp. 86, 40-^1. 

* 4 Buflklo L. A. R. 6: 6 Chicago L. A. R. 88; Report ofJewUh Charitieeof ChieaQO fbr 1916, pa«e 70: 4Cleveland 
L. A. R. 7, 8 ; 6 Cincinnati L. A. R. 8: 21 WhitUer House (Jersey City) It 20 : 28 Jersey City I^ A. It 17; LottCsoitte .ilsso- 
elated Charitiee Report for 1914, pa«e 19; Qfflee of the T>Mic Defender (Los Angeles), page 8; Ptaoe of the Public De- 
fender in the AdminiMtration€fJuetiee, pages 28, 26; 10 Newark L. A. R. 6; Nashrille Commercial Club Tattler 
for July, 1816. pages 28. 80 ; 2 Philadelphia L. A. R. 8: 8 iMd. 4; 6 IMd. 5; IPitUbunhL. A. R. 4; 4 Ibid. 9: 80 N. Y. 
L. A. R. 61; 82 Ihid. 29; 10 N. Y. Educational Alliance R. 81 : 7 N. Y. L. A. R., No. 8. p. 88; Brid., Na 4, p. 86; 11 JMd., 
Na 8. p. 8; Ibid., Na 8. p. 14 ; 16 Ibid., No. 8. p. 7 ; 1 Milwaukee L. A. R. 9; Report of Blrvt Comferenoe of Leaal 
Aid 8ocietiee, pages 8, 18: Ibid.t F^narth Conference, page 8; Prooeedinge of Virginia Conference of Charitiee amd 
Correction \nmA,pa^ 90; Report of the Attorney of t?te St. Louie Legal Aid Bureau to fAe Jfoyor, page 8. In Ger- 
many several of the legal aid offices are empowered to act as official arbitrators. Reiche-Arbeittblatt for July 87, 
1911. page 626. 

■ United Btatee Bwreau cf Labor BuOetin JVb. 98, pp. 80S. 880. 247. 248; Brandeis: Butineee a PrtfeeeUm (lfll4)i 
xxxriii. 
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An interestiiig manifestatioii of arbitration is to be found in New York's East Side, 
where the newlj arrived inmiignmtsy having learned by experience that if both parties 
to a hiwsuit in a Russian court were Jews both would lose, have been in the habit of 
sabmitting aU controversies to the Rabbi for his arbitration. Tlie plan was entirelj 
saooessfol until it was attempted in the same informal manner to obtain divorces.^ 



§2 
There is a growing disposition on the part of our oiganized city courts to assist 
in this movement^ ' toward arbitration. There are signs that the courts are profit- 

,^2, ing from the object lesson and are preparing to do their share. In the 

JrhUm^niifyn ^^^^^d ^^d Cincinnati Municipal Courts provision is made bj rule 

for arbitration.* The Municipal Court of Chicago has established an 
Arbitration Branch as an auxiliary to commercial arbitration.^ 

In April, 1917, the Justices of the Municipal Court of the City of New York 
issued a series of rules by which it is now possible for parties, by agreement, to snlmiit 
a dispute to an agreed arbitrator who may be the judge of the court.* Under these 
rules there are no costs or fees of any kind, the only pleadings are a brief recital of 
the nature of the controversy, rules of evidence do not apply, the parties may not 
withdraw after the first hearing, and an award becomes a judgment two days after 
filing. No statistics of work are yet available, but it is estimated that under these 
rules, together with the conciliation rules, half a millicm controversies will annually 
be settied.* As the Justices say in their statement accompanying the rules, ^'an 
opportunity is now given to have controversies settied impartially, quickly, and 
without expense." 

A judicial arbitration of a small claim is exactly the same as a proceeding in a 
small daims court, for the keynote of both is an informal procedure which makes 
for despatch, saves expense, and generally renders the attorney unnecessary. And in 
both the judgment rendered is in accordance with substantive law. Arbitration, how- 
ever, is not limited to small claims, but extends to all claims, irrespective of amount. 



§8 
Tlie successful extension of judicial arbitration wiU be one more step toward free- 
dom and equality of justice. As to the cases which can come within its sphere, it 



« U EdocatkMial Aniuioe R. 66; 82 N. T. L. A.R. 11. 

' 1 Amoicui Jndicfttiire Society JoanuU, No. 2. p. 15. 

' Role S8 of the Cinciniiatl Manicipal Court ; Rale » of the CleTeland Municipal Coart 

* 1 Amerlcaii Judicature Society Joomal, Na 2, p. 16; Ibid,^ No. 0, p. 14ft. 

' These mles are printed in the New York Law Journal for April 20. 1917, and in 1 American Jodicatare Society 
Joomal. No. 2, p. 10. See alao No. 6, p. 108. 

•SepoHqfthePhaadeipMaMunU:ipaiOovrttorl8l5,imge9l. 
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breaks down two of the defects of the traditional administration of justice, for where 
_ ^ it exists costs are minimized or abolished and delays are absent. The 

Y J' ' J fiindamental problem of the expense of counsel is solved because in 

f^>« most cases it wiD be unnecessary for parties, in the absence of plead- 
ings, technical procedure, and rules of evidence, to retain attorneys. 
The clerk tells them how to file the submission, and for the rest they merely appear 
and tell their stories. 

Arbitration is, of course, always subject to the limitation that it can begin only 
by agreement. How far it can go is to-day purely a matter of conjecture. When it 
was sought to change the Athenian rule that if a plaintiff claimed a debt of twenty 
minae and proved eighteen judgment must be for the defendant, Aristotle replied 
that sudi a proposal would turn a judicial proceeding into a mere arbitration. The 
modem world says if that be arbitration, then by all means let us have it. The tem- 
per of to-day is to pay scant regard to such theoretical logical perfection if by its 
sacrifice a more practical, efiicient, and serviceable judicial administration may be 
secured.^ While this disposition is calculated to secure for arbitration a definite place 
in the machinery for administering justice, the development will not come in a day 
or a year. As with conciliation, arbitration offers no immediate gueurantee of a more 
equal administration of the laws. 

§4 

In their effect on the problem of denial of justice and in the solution that they 
afford, small claims courts, conciliation, and arbitration have much in common. In 

all three, court costs cease to prohibit, for they have been minimized or 
^ abolished. The proceedings, in their very nature, make despatch easy 
and delay difficult. In parallel ways they avoid the fundamental difficulty of the 
expense of counsel by making the emplojrment of attorneys unnecessary. In all con- 
ciliation, in the large proportion of small claims, and generally in matters submitted 
to arbitration, after rules of pleadings, procedure, and evidence have been eliminated, 
there is nothing left for the lawyer to do. 

We now pass to a different type of agency dealing with a different sort of case in 
which the solution is not so easily obtained, wherein, even after simplification of pro- 
cedure has done its best, a part of the function of the attorney and the need for his 
services still remain. 



^ Of. 78 Ann. Am. Ac. Pol. & Soc. Science, 19. 



Chapter XI 

DOMESTIC RELATIONS COURTS 

In my judgment the present system of enforcing the payment of alimony 
by court proceedings should be supplemented by the power lodged in the 
same court to issue a warrant for non-support in proper cases. A technical 
contempt proceeding costs a destitute wife more than she is apt to get out 
of it if her lawyer receives what his services are worth. Judge Lacey of the 
Detroit Court o/DomsiUe BsUttums.^ 

§1 

OF the four great classes of cases which make up the larger proportion of the 
l^al difSculties of the poor, the second is domestic troubles. In this unhappy 
and perplexing field are included all the difficulties between husband and wife, between 
fpi n ^ parent and child, illegitimacy, juvenile and contributory delinquency, 
c^ /ft/Mi guardianship, custody, and adoption. Here the law, even at its best, 

labors under a heavy disadvantage in trying to work out justice because 
the controversies are peculiarly intimate in nature and because they are produced by 
causes as variable and elusive as human nature itself, further influenced and compli- 
cated by everything in our present day civilization from the economic structure of 
society to religion. Yet in precisely this field the law is increasingly being urged to put 
forth its supreme eflbrt, its sphere is being widened, new complementary administra- 
tive agencies are being added to it,^ because in all these controversies is involved the 
security of the home, on which the existing state is founded, and the welfare of chil- 
dren, on whom the future state depends. In the main the state must rely on indi- 
vidual complaint to discover wrongs in the home, and only through the proceeding 
instituted by the individual claimant can the state set in motion its protecting and 
guarding machinery. In aflairs of such import denial of justice transcends individual 
or personal injustice and, like a cancer, eats into the health and moral well-being of 
the body politic. 

For securing these interests the substantive law makes reasonable provision. There 
are to-day a multitude of rights, remedies, and punishments. As between husband 
and wife there is divorce, with or without alimony, to be paid in a lump sum or under 
a decree for periodic payments; separate maintenance (also called separate support, 
judicial separation, or limited divorce), with or without a decree ordering periodic 
payments for support; and the criminal proceedings for desertion, abandonment, and 
non-support, which do not separate the parties, but either order payments for sup- 
port or punish the ofiender for the crime. In these proceedings, questions of custody 
and support of children may or may not be involved. As between parent and child 

^ 20 American Legal News, No. 9 (1014), p. 18. The word " alimony." in Michigan law, means payments under a sep- 
arate support decree. 
' Pound: lAmiU of^eetive Legal Action, S Am. Bar Ass'n Journal, No. 1, p. 6& 
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there is guardianship, custody, and the criminal proceedings for desertion, abandon- 
ment, non-support, and contributory delinquency. Concerning children, there is adop- 
tion, truancy, and other juvenile delinquency. As to illegitimacy, some states give 

I civil remedies, others criminal, and a few none. With all these proceedings the poor, 

and the children of the poor, are immediately concerned. 

\ No one court as yet comprises within its jurisdiction all these matters. One disin- 

t^rating force is the sharp historical distinction between the civil and the criminal 
law. As courts are now organized, each has a slice of this whole jurisdiction. There is 
neither unification, nor specialization, nor even uniformity. In Boston divorces are 
granted by the Superior Court with an appeal to the full bench of the Supreme Judicial 
Court, separation suits are heard in the Probate Court with an appeal to the Superior 
Court on the civil side, complaints for non-support are heard in the Municipal Court 
with an appeal to the Superior Court on the criminal side, and juvenile matters are 
determined in the Juvenile Court with a like appeal. In Cleveland family cases may 
come before any one of eighteen judges.^ The confusion that results from such mul- 
tiplicity robs the law of much of its possible effectiveness.* Instances such as the fol- 
lowing have happened in Boston. A wife, living apart from her husband because of 
his brutaUty, brings a proceeding in the criminal court of one district to compel the 
husband to support herself and the children. The court rules that until the Probate 
Court has passed on the question of her right to live apart and substantiated her posi- 
tion by giving her a decree l^ally permitting her to live apart, it cannot order the 
husband to support a wife not living with him. The wife then goes to the Probate 
Court, proves her case, and gets her decree. Meanwhile she has taken another position 
and moved her home, or the husband may have moved. She then brings her complaint 
in another district court which has jurisdiction and is told that inasmuch as a pro- 
bate decree is outstanding, the criminal court has no jurisdiction and cannot hear the 
case.' Both decisions ar^ honestly made by judges who are interpreting the law as 
they understand it; but the result. is disastrous. 

It is the consensus of the best opinion that there must be unification of jurisdic- 
tion and specialization by judges.^ These ends have been accomplished to an extent 
by the creation of special courts, or special sessions of courts, to which all cases of a 
given type are sent and where the same judge permanently presides. Such are the 

^ 8 ClevelaDd L. A. R. 7 

* Seventh Report of the Municipdl Court of Chicago (1913), imge 89. 

' See Association of Justices of District, Police, and MuniciiMil Courts of Massachusetts, Committee on Law and Pro- 
cedure, Report No. 7 (1916X iwtge 17. 

* American Judicature Society. Bulletin VI^ pages 21, 22; Addreee of Judge Brown of the Municipal Ckmrt ofFhila- 
delphia before the National Conference of Probation Xifflcera (1917), page ; Harley: Ultimate TypcM of Inferior 
Courte and Judgee^ 22 Case and Comment, 8. 
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domestic relations courts in Chicago, Cincinnati, New York, Philadelphia, and Bos- 

, ton. In the development toward unification, the interesting £EurL and 

^j ^ ^. one which is of great immediate concern to our problem, is that the 

. . „ ,. criminal jurisdiction is absorbinsr the civil, instead of the dvil the 
tfioi Htmccbics . . ... 

criminal. Although the domestic relations and juvenile courts which 

are to be found chiefly on the criminal side of the court are rapidly eliminating the 

traditional forbidding aspects of a criminal trial by informality of procedure, by using 

the summons instead of the arrest, by having the attending officers in plain clothes, 

and by having the parties sit around a table with the judge instead of standing in 

cages or behind bars, nevertheless the machinery of the criminal law is more and 

more being used. 

This is entirely logical because the law has always claimed that the state has a 
direct interest in all marital and family questions, and the best way to enforce that 
interest in fact is through criminal proceedings to which the state is a party and 
over which it can keep a much closer watch. The accretion to criminal jurisdiction 
at the expense of civil jurisdiction, however, is less the result of logic and more of 
the fact that the domestic relations courts have proved more efiective and more capa- 
ble than their civil predecessors. Nearly all of these matters were originally civil ; then 
followed a series of statutes, culminating in the comprehensive uniform desertion act, 
which aiforded criminal remedies.^ To care for the large volume of cases brought under 
the criminal statutes, the domestic relations courts^ or sessions were established, and 
they went at their task so thoroughly and served so efficiently that inevitably a tend- 
ency set in to widen their jurisdiction.' The Philadelphia Domestic Relations Court, 
which has jurisdiction over all matters except full and limited divorce, now asks that 
divorce jurisdiction be added to it.^ In addition to the criminal proceedings, the Cin- 
cinnati Court of Domestic Relations has jurisdiction over divorce, separate support, 
and annulment, and it administers the mothers' pension fiind law.'^ Its jurisdiction 
is complete except as to matters of guardianship, adoption, and illegitimacy. 

The most complete court was that in Detroit under a law passed unanimously by 
both houses of the l^islature in 1913, establishing a domestic relations court and 
giving to it, in addition to the usual criminal jurisdiction, exclusive control over di- 
vorce, separate support, custody of children, illegitimacy, and violations of the com- 
pulsory education law. The court was organized September 1, 1913, and was declared 
ill^al by the Michigan Supreme Court on the ground that the act which created it 



^ Cf. AflBoclation of Justices of the District, Police, and Municipal Courts of Massachusetts, Committee on Law and 
Procedure, Report No, 7 (1916). page 6. 

* The term "domestic relations courts" in its widest sense, which is here used, includes the juvenile courts. 

* In 1910 the Pittsburgh Legal Aid Society argued along this line. 8 Pittsburgh L. A. R. 11, 12. See also Family 
DeBeriion, B^cwrt of the Committee on Deaertion of the National Conference of Jewish ChariUee (1912). pages 87, 88. 

* Report of Philadelphia MunieipcU Court for 191ft. page 6. 

* Firet Annual Report ^ Court of Common Pleat, Division of Domestic Relations^ Hamilton County (1910X page 8. 
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was local, instead of general, as required by the constitution.^ Of this broad jurisdic- 
tion. Judge Lacey writes:^ 

*^ In conclusion, let me emphasize the tremendous advantages of a court with 
combined jurisdiction over all family cases in that it prevents either spouse from 
shifting from one court to another and prevents the separation of the family in 
its litigation. The court should be able to deal with the family as a unit and 
given ample power to effectuate justice. The present system of non-support cases 
in one court, abandonment in another, divorce in a third, and children in a fourth 
tends to nullify the power of each court for good. . . . 

*^ I believe the most essential and valuable feature of the Domestic Relations 
Court of Wayne County was the combination of jurisdiction which it had over 
all family cases, which aimed to enable one judge to hear and dispose of every 
phase of the whole controversy in a disturbed household.'' 



§8 
Desertion and refusal to support wives and children were made crimes in order to 
protect the state's interest in the family, but this change automatically worked a 
^. .^ great improvement in the position of the poor before the law because 

^j^ ,. it made available the processes of the criminal law. 
^ - . There are no court costs to prohibit access to the criminal courts, 

^ There are no fees for writs, entry, trial, or judgment. Service of process 

is made by police officers without charge to the complainant. Witnesses 
are summoned in like manner and their fees for attendance paid out of public funds. 
Deserted wives, who formerly have found the path to relief through the civil courts 
blocked by the requirement of costs which, by hypothesis, they were in no position 
to pay, now are accorded unpriced relief. 

Criminal process is summary. The return day is as soon as the accused can be found 
and taken into custody. If the defendant is not bailed, the case is tried at once; if he 
secures bail, there may be a continuance, but rarely for more than a week, and that 
often is granted only on condition that a payment be made to support the wife during 
that week. It is only natural that under these circumstances persons should prefer 
the criminal remedies.^ The contrast between the two systems, and the denial of justice 
caused by the delays in the former administration of justice, is strikingly illustrated 
by the following case.^ A narration of the facts renders comment superfluous. 

A woman, who had sufl^ered physical abuse from her husband and was not being 
supported by him, applied to the L^al Aid Society for relief. The attorney investi- 



^ 26 American Legal News. No. 9 (1914X p. 6- For tiie decision see 180 Mich. 829. 

■ Ibid., p. 18. 

' Association of Jostices of the District, Police, and Municipal Courts of Massachusetts, Committee on Law and Pro- 
cedure, Report No. 7, page 17. 

* In the flies of the Boston Legal Aid Society, number 1009; Probate Court for Suffolk County, number 162,028 ; Domes- 
tic Relations Session of the Boston Municipal Court, number 1914 D 161. 
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gated the case and filed a petition for separate support in the Probate Court on Octo- 
ber 81, 1913. The next day he called for the citation and had it served by a constable 
at a cost of $1.60. He had affidavit of service made, filed it, and then awaited the 
elapse of fourteen days until return day, when the respondent filed an appearance. As 
the parties reached an agreement, a decree was entered on November 20, 1918, order- 
ing the husband to pay ten dollars per week. Had there been no agreement, it would 
have been necessary to notify the respondent's attorney, see a judge, and have the case 
assigned for hearing; and if the case were not reached on the assigned date, it would 
go off the list, and in certain instances a new assignment would be necessary. The 
respondent disobeyed the order and paid nothing. The l^al aid attorney then filed 
a petition for contempt proceedings, secured the citation, had it served, made affi- 
davit of service and filed it, and again awaited the elapse of fourteen days till return 
day. Again the respondent filed an appearance. The procedure of notice to his attor- 
ney and seeing the judge was gone through and the case assigned for March 30, 1914. 
The respondent did not appear and was defaulted. A capias authorizing his arrest 
was issued. This was delivered to a sheriff, who arrested the husband after four o'clock 
when court had adjourned, so that he was taken to jail to be kept overnight at the 
wife's expense. The next morning the sheriff brought him before the court, the case 
was heard, and the judge released the respondent on his agreement to do better. The 
cost for the sheriff and the board at jail was S16. During April and May the husband 
still paid nothing. 

On June 2, 1914, the wife again appealed to the L^al Aid Society. On the same 
morning the attorney had a criminal complaint sworn out, which was at once delivered 
to police officers for service. The husband was traced and found at midnight trying 
to get out of his room by means of the fire escape. He was put under arrest and brought 
into court the next morning. Trial was had at once, the husband was convicted, and 
sentenced to three months at hard labor, the state to pay fifty cents a day toward 
the wife's support. The civil proceeding took five months, cost $17.60, and resulted 
in nothing; the criminal proceeding required twenty-six hours, cost nothing, and re- 
sulted in punishment of the guilty husband and provision for assisting the wife. 

Judges of domestic relations courts have been the first to sacrifice their own con- 
venience for the sake of the persons coming before them, so that hearings might be 
prompt and no loss through absence from work be occasioned. In Kansas City the 
court opens at 7.80 a.m. and in Los Angeles it b^ns at 5 p.m. and sits as late as 
is necessary. These courts are respectively called ** The Sunrise Court " and ** The 
Twilight Court," and they deserve the prominence which their picturesque titles have 
given them because of their consideration for the parties who need their assistance 
and must earn their living at the same time. 

Thus our first two defects in the traditional administration of justice are conspic- 
uously absent from the modem domestic relations courts. As to cases vrithin their 
jurisdiction, delays and court costs do not operate to defeat justice. These courts, 
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likewise, squarely meet the third and greater difficuliy of the attorney's expense and 
reduce it to a minimum by the double process of eliminating the attomey^s function 
so far as it is dispensable and, as to the rest, of supplying the attorney or some one 
to perform his fiinctions,^ Complaints have been so standardized' and simplified that 
a wife, under the direction or with the assistance of the clerk, can make out the neces- 
sary papers to start proceedings. Under the general practice the complaint is passed 
on by the judge before the warrant issues. In this way the derk and judge decide for 
her the questions of jurisdiction, venue, and the items of the complaint which on the 
civil side would require an attorney to draw the libel for divorce or the petition for 
separate support. While this plan is generally satisfactory, it is not always so. Errors 
in aUegations, in material dates, or in jurisdiction are sometimes made because the 
court may not have in its possession the facts which an attorney would ascertain be- 
fore drawing any petition. In some jurisdictions this danger is obviated by having 
a prelinpnary investigation by the probation stafi^, or by giving the wife the assist^ 
anoe of a deputy district attorney. 

After proceedings are b^un and the defendant is served with notice or arrested, 
the need for the attorney's function manifests itself in three places, — in investigating 
and preparing the case for trial, in conducting the trial, and in following up the case 
after judgment. This last is a peculiarity of domestic relations cases, but it is perhaps 
the most important of all because the decrees or orders for support are generally for 
weekly or other periodic payments, so that unless an order is kept track of, and sup- 
plemental proceedings are instituted where necessary, the judgment or order is of very 
little value. 

The work of preparation for trial is now universally in the hands of the probation 
staff, which is an indispensable adjunct of every domestic relations court.' Thus far 
this plan of investigation by officers of the court has proved eminently successful. In 
addition to the facts of the dispute, the personal history of both parties is fully inves- 
tigated, the codperation of employers, churches, and charities is secured, and a type- 
written report as accurate and as complete as any attorney would expect from his 
junior or his investigator is prepared. 

At the trial, several plans are in use. In some courts the proceedings are quite 
informal, so that the complainant has little difficulty in telling her own story and 
in answering the judge's questions. In others, the probation officer acts as a sort of 
informal counsel. In yet others, the complaining witness has the benefit of the state's 
counsel, either an assistant district attorney, or an assistant city prosecutor. There is 
much complaint that these attorneys try the cases in a most perfunctory manner. 

' In New York ttie Legal Aid Society reports : "The Domestic Relations Court, dealing with support, has gone a long 
way toward relieTing us of the burden heretofore borne in non-support cases." 41 N. Y. L. A. R. 17. 

* See Aflndation of Justices of District, Police, and Municipal Courts of Massachusetts, Committee on Law and Pro- 
cedure. Report No, 7, page 21. 

* For a statement of this sort of probation work see Annual Report ot DiTlsion No. 2 of the Kansas City (Mo.) Muni- 
cipal Court (19I2-18X page 14; Association of Justices of District, Police, and Municipal Courts of Massachusetts, 
Committee on Law and Procedure. Report No. 7, page 86. Cf. Wells: The Man in Court, page 209. 
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This objection is founded on fact, but it is a matter outside the scope of this report, 
its cure being political, not judicial reform. Any system that can be devised is neces- 
sarily predicated on the theory that the officers appointed by the state or elected 
by the people wiU perform their work to the best of their ability. Of the three plans, 
it is hard to say which is best. The first two, if the defendant has no counsel, secure an 
informality, an absence of interruption and technical objection, which greatly facili- 
tates the court in dealing with cases of this sort. On the other hand, where the defend- 
ant's liberty is at stake, he has a constitutional right to counsel and a right to have his 
guilt clearly established in the manner prescribed by law. If he does appear with coun- 
sel, and if he raises questions of law or fact with which the probation officer cannot 
cope, the wife ought not to be left at a disadvantage. It is imperative that the judge, 
and highly desirable that the probation officer, should remain impartial, so that it is 
unwise to thrust on them the burden of conducting the wife's case. It would not be im- 
possible to work out a combined procedure whereby the matter would be heard infor- 
mally if the parties did not appear with counsel, and, if the defendant did appear with 
an attorney and the case was one where the wife's interests required similar protection, 
the court could order a short suspension or continuance and summon in an attorney 
from the district attorney's office or the legal aid society to conduct the prosecution. 

In the work of following up orders the procedure in the domestic relations courts 
is unexcelled. Under a civil order for support the husband generally pays the alimony 
or allowance directly to the wife. It inevitably results that there are frequent dis- 
putes as to just what has been paid. The system breeds litigation. And further, as 
we have seen, if the husband fails to pay, the wife is obliged to start a new form of 
proceeding called ^* an order to show cause why the respondent should not be adjudged 
in contempt of court," which proceeding again involves delays, costs, and attorney's 
fees. These civil supplementary proceedings are a failure. Respondents who are ad- 
vised as to how they can delay, and procrastinate, and finally escape altogether, worry 
not at all about their technical contempt, but feel a genuine contempt for the court 
and its weak proceedings. 

On the criminal side, the order requires the husband to pay the weekly sum directly 
to the probation officer or to some like officer, as the Public Trustee in Los Angeles. 
Thereafter there can be no dispute about payments. If the man fedls to pay, a pro- 
bation officer checks up the case to see if the fisdlure was occasioned by unemployment 
or illness. If it was wil&l, the supplementary proceedings are summary. In law, the 
court order has put the husband on probation, therefore if he violates the terms of 
the probation, he must be surrendered to the court. This means that an officer is sent 
out to arrest the defaulting probationer and bring him before the court. The hearing 
is most summary. When these matters are originally heard the courts quite frequently 
make a finding of guilty, impose sentence, then suspend sentence, and put the man 
on probation. At the supplemental hearing,. therefore, the court merely puts into 
effect the original sentence. The only facts in issue are whether the husband has 
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failed to pay, and whether the refusal was wilfuL All these £Eu;ts are within the pro- 
bation ofSoer^s possession. As to all proceedings after judgment in the domestic rela- 
tions court the private attorney is obviously unnecessary, being entirely supplanted 
by the probation officer. The rights of the wife are perfectly protected.^ 

The following statistics, showing how much has been collected forwivesand children 
through the machinery of the domestic relations courts which operate without any 
expense to the parties, afford striking evidence of the great progress made in recent 
years in this particular field of law toward a free and more equal administration of 
justice. 



DomtMtic R€iatUm§ Court 


Period 


Actual PaymenU 


or Probation Staff* in 




for Support 


Chicago* 


1911 


$19,618.05 


Chicago 


1919 


61,419.78 


Chicago 


1913 


99,433.44 


Chicago 


1914 


94,869.06 


Chicago 


1915 


117,179.78 


Philadelphia* 


1913 


390,989.08 


Philadelphia 


1914 


345,490.94 


Philadephia 


1915 


409,309.59 


Philadelphia 


1916 


590,066.80 


Cincinnati* 


1914 


10,157.34 


Cincinnati 


1915 


17,343.19 


Detroit* 


Sept, 1913, to 






April, 1914 


46,875.00 


Boston* 


1913 


83,003.00 


Boston 


1914 


36,500.00 


Boston 


1915 


34,691.00 


Massachusetts' 


1916 


303,009.01 



§4 
As the domestic relations courts have applied themselves to the fast growing problem 
r 'H ii/i*. ^^ desertion and non-support they have more and more employed the 
. ^ ^. method of conciliation. The interest of the state in these cases is that 

homes should not be broken up except for grave causes and that fami- 
lies should be reunited whenever possible A litigious proceeding is de- 
structive, it is calculated to embitter the contestants, and after a trial in open court 
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^ For a concrete illustntioii of how thorough the probation work is, see the forms osed in Philadelphia, printed in 
Philadelphia Municipal Court Report for 1916, pages 2SHMS. Forms 5-9 relate to follow-up work. See also Addrt99 
of President Judge Brown before the Men's Club of Market Square Preebtfterian Church (1914), page 17. 

' For a statement of the orders made in the New York Jurenile Coort, see its Report for 1916, page 66. 

* SSohth and Ninth ReporU of the Chicago Municipal Court, page 60. 

* Philadelphia Municipal Court Report tor 1916, page 164 ; Ibid, for 1916, page 67. 

* FSrti Annual Report^ Hamilton County Court of Common Pleas, Division of Domestic Relatioiis (1916), page 18. 

* 26 American Legal News, No. 9, p. 6. 

^ Association of Justices of District, Police, and Municipal Courts of Massachusetts, Committee on Law and Pro- 
cedure, Report No. 7, page 27. 

' Eighth Report of the Manaehueette Committion on Probation (1916), Public Document No. 86, page 9. 
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husband and wife fed a real grievance toward each other where before there may have 
been only a temporary discontent. A conciliation proceeding gives the court its only 
chance to repair, reunite, and construct. 

A conciliation proceeding, as has earlier been pointed out, is simply a method and 
one that can be used in any case in any court. It can be employed in divorce as well 
as in non-support, in the criminal court as well as in the civil. To the extent that it 
is used, it automatically promotes equality before the law because in its nature it is 
a summary proceeding requiring no costs, and depending for success more on the 
absence than the presence of counsel. Conciliation is used very generally by the do- 
mestic relations courts as a sort of preliminary proceeding, particularly in Chicago,^ 
Philadelphia,^ and Kansas City.^ In Cleveland a special division of the Court of 
Common Pleas, where divorce matters are heard, is in contemplation.^ Where the 
domestic relations courts have been given civil jurisdiction, as in Cincinnati' and 
Detroit,^ they have extended the use of conciliation to the civil proceedings of di- 
vorce and separate support. 

§5 
It is readily apparent that the domestic relations courts, as to the large majority 
of cases within their jurisdiction, secure freedom and equality of justice to a d^ree 
„ % hitherto never attained. There is a margin where, owing to the com- 

n Innm / P^^^^^J ^^ ^® issues or the difficulty of legal points involved, the ser- 
^ vices of an attorney will be required, but such cases are the minority. 

This type of court is now clearly established, and will undoubtedly in a short time 
extend itself into every large city. It almost completely solves the problem of denial 
of justice in cases of desertion, abandonment, non-support, and also of ill^timacy, 
where such cases are within its jurisdiction. 

For the greater part, divorce, separate maintenance, and questions of custody re- 
main unaffected. But we have seen the steady drift toward incorporating these matters 
vrithin the jurisdiction of the domestic relations courts, and further the tendency 
of such courts, wherever they have acquired civil jurisdiction, to apply to the civil 
matters the same processes as those originally developed through the summary crimi- 
nal remedies. This movement is only at its inception, but signs of its development 
are clear. In Detroit the court carried over into divorce cases all the machinery for 
investigation by the probation staff.'' The Philadelphia court urges legislation to 

* Seventh Report, Chicago Municipal Court, page 88. 

* Philadelphia MunieipcU Court Report for 1916, pages viii, 9, 109 ; Theodore Roosevelt : The Brotherly Court of 
PhUadetphia, Metropolitan Magazine for May, 1917, page 06. As to the success of conciliation, see Philadelphia 
Municipal Court Report for 1916, page 60. 

* Annual Report , Division No. 2, Municipal Court of Kansas City (1912-18), page U. 

* Proceedvnge of Fourth Co^nference of Legal Aid Societies, page 118 ; see also The New RepvMie for December 2. 
1916, page 124. 

'Firtt Annual Report, Hamilton County Court of Common Pleas, Division of Domestic Relations, page 6. 

* 25 American Legal News, No. 9, p. 7. * Ibid,, pp. 10, 11. 
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permit it ^to utilize the probation arm of the Court in divorce proceedings."^ In 
Cincinnati, every divorce case is thoroughly investigated and reported on to the 
Court before the parties put in their evidence.* The report blanks require, in addi- 
tion to the facts of the dispute, a complete personal history, including such matters 
as church membership, moral character, temperance, mentality, occupation, a state- 
ment as to the character of the home, its sanitation, cleanliness, and order, and de- 
tailed figures as to the earnings and joint holdings of the parties. The Detroit Court 
proposed to use the summary criminal processes for enforcing the payment of civil 
orders in divorce and separation cases.' 

From our particular point of approach this means that delays are being reduced, 
and that part of the attomey'*s work of preparation and of following up court orders 
is being done by the administrative arm of the court. How far this may go is prob- 
lematical. A complete development is justified in order to give the state an oppor- 
tunity to protect its paramount interest. Denial of justice to the individual decreases 
in exact proportion as the administrative work done in the state's interest increases. 

While the territorial expansion of domestic relations courts will be rapid, the 
increase in jurisdiction of each court to include all domestic disputes and all pro- 
ceedings relating thereto will probably be slow. There is a gulf, fixed by history and 
tradition, between civil and criminal matters that will not easily be bridged* The 
individualistic conception in law revolts at the idea of a court deciding a divorce 
case on what it knows through its own agents instead of from such evidence as the 
parties choose to offer, and this idea will die only as the tact that the state is the 
supreme party in interest in all litigation, particularly domestic litigation, gradu- 
ally becomes recognized. 



^ Philadelphia Municipal Court Report for 191B, pagie 5. 

* In 191B Uie probation staff made SOO intenriewa and ordered 14 medical examinations in dirorce caaea. Firtt 
Annuai Reports Hamilton County Court of Common Pleat, DiTiaion of Domestic Relations, page 18. 

' See quotation at the head of this chapter. 



Chapter XII 

ADMINISTRATIVE TRIBUNALS 

So far for three generations our political life has been controlled by court 
decisions. But no court can alter on review the formal decision of our 
mightiest commission. While we cling to all the extraneous and adventitious 
elements of a mediaeval procedure, civilization pours its real judicial prob- 
lems into new channels that are almost without a semblance of contentious 
procedure. Herbeht Hablet m A Modem Experiment in Judicial Adrnkne- 
tration.^ 

IF one were compelled to state the most important experiment in the administra- 
tion of justice made in the twentieth century, the answer would unhesitatingly be 
the attempt to secure justice through administrative tribunals. Such tribunals have 
sprung up with amazing rapidity, they have taken over an enormous amount of litiga- 
tion formerly handled by the courts, and the law concerning administrative justice is 
the most rapidly growing branch of law in our entire jurisprudence.' Profound as has 
been the effect of this great movement, which has extended throughout the United 
States,^ on our traditional method of judicial administration, its effect on our partic- 
ular problem has been no less significant and important. For one of the chief causes 
which swept these tribunals into being on a wave of popular feeling was the general 
dissatisfaction with the inequalities of the old law,^ not only in its substance but in 
its enforcement. 

There are two great classes of administrative tribunals, — those which administer 
the workmen's compensation acts, generaUy named Industrial Accident Commissions, 
and those supervising and r^ulating the public service corporations, such as railway, 
gas, and electric lighting companies, of which the United States Interstate Commerce 
Commission is the most powerful and the chief exponent. Though having much in 
common, the two groups are sufficiently distinct to warrant separate consideration. 
The Industrial Accident Commissions will be dealt with first 



. §1 

In discussing the relation between denial of justice and the substantive law we have 

earlier seen that the one great charge which could properly be made against the 



^ An Addren before the Louisiana State Bar AesociatUm in 1916, reprinted separately. See page 86. 

* Report of D^xn Fownd to the Freaidigmt of Harvard Univeraitv for 1916^-16, at page 1. 

' For example, the workmen^s compemation acts began to be adopted in 1911. At the close of 1917 snch acts were in 
force in thirty-scTen states and three territories. 

* This dissatisfaction has by no means subsided. The current of affairs still runs into the new channel. The war le- 
gislation which prescribes the allowances and allotments for soldiers and their dependents, awards compensation for 
injuries in line of duty, grants insurance to all fighting men, and protects their policies of insurance from lapse or 
forfeiture is giring rise to hundreds of thousands of claims which will in the near future run into the millions. No 
part of this work has been entrusted to the courts. Entire and ezcluslTe authority is Tested in what has already 
become the world's greatest administrative tribunal— The Bureau of War Risk Insurance. 
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equality of the substantive law was its treatment of injured workmen.^ And we have 

seen that €ux>und this inequality of substance grew up a monstrous in- 
/ J equality of administration and procedural enforcement which consti- 
, ^ tutes one of the blackest pages of our legal history. 

satioTI^ . T^} ^^y' ""^^ systematicaUy used by defendants and by the lia- 
bility insurance companies in particular to defeat or impair rights is 
common knowledge. Costs were entirely beyond the reach of the average plaintiff, 
for in addition to the usual fees paid to the court, there were always a number of 
witnesses to be summoned, euid the medical expert, charging his expert fee, was an 
essential element in the proof of every case. As the workmen'^s compensation acts 
remedied the substantive defect, by substituting the principle of insurance for that 
of liability for fault, so they also dealt rigorously with the procedural defects of ad- 
ministration. Delays have been greatly lessened; so far as the Industrial Accident 
Commissions and the proceedings before them are concei-ned, unconscionable and 
unreasonable delay is entirely absent.^ A member of the California Industrial Acci- 
dent Commission has well expressed it:' 

^^ In industrial accident cases more than in any other form of legal controversy 
a delay of justice often amounts to a denial of justice. It is therefore incumbent 
upon the Commissioners chai*ged with the administration of the act jealously 
to guard procedure against falling into the rut of procrastination. It is the pur- 
pose of the Commission to decide cases in as short a time and with as little for- 
mality as is consistent with correct decision. We do not regard as incompatible 
the prompt determination and just disposition of pending causes. Under the 
rules of practice and procedure adopted oy the Commission the average case is 
brought to a final determination in a fraction of the time usually consumed in 
the trial of a personal injury case in a court of law.^ 

Costs cease to act as a prohibition. No fees are paid to the commissions for their 
services.^ Such processes and notices as are required are sent by mail.^ Witnesses must 
stiU be summoned, but fewer are generally required because of the information which 
the commission itself secures, and the great expense for expert medical fees is veiy 
largely made unnecessary. The compensation acts provide for the appointment by the 
commission of a physician who, acting in an impartial capacity, examines the injured 
man and reports to the commission. The charge for his services is borne either by the 
insurance company or by the state. In some states it is provided that the report itself 
shall be admissible in evidence, so that there is not even the expense of an ordinary 

' See anU, Chapter HI. $ 2, pa«e 14. 

* For typical statatory provisioni see Coiuiecticut Public Act» of 1918, c. 188, as amended by Public Acts of 191&. 
c. 288, Part B, $$ 24-27 ; Minnesota General Laws of 19iS, c. 467, S 22 (2), as amended by General Laws of 1918, c. 209. 
\ 10. Cf . Report of New York InduetriaX CommimUm for 1916, page 124 ; Ibid, for 1916, page 116. 

' Hon. Meyer Lissner: Procedure before the California Induetrial Accident ContmisMon, 1 Southwcstem L. 
ReT. 88. 

* Fees are abolished by most compensation acts. 

' 1 Soathwestem L. Rev. 81 ; Massachusetts Acte of 1911. c. 761, Part II, $ 17; Rule No. 4 of the Blassachnaetts Indus- 
trial Accident Board. 
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summons and attendance fee.^ Costs on appeal still play their unfortunate part except 
under plans like that in Ohio, where in certain cases the commission itself under- 
takes the appeal.' 

§2 
The defect in the traditional method of administering justice, of making as an abso- 
lute condition precedent to all litigation the retaining of attorneys at prices which 
. parties could not afford to pay, reached its most acute form in this 6eld. 

, *?^ Several factors combined to create a thoroughly bad situation. It was 
^ about 1880 that the great industrial expansion b^an, when all the ac- 

. ^T. cent of business was on production, on "speeding-up" output, and not 
on safety. Employment in many industries became more hazardous than 
military service even in time of war. Thousands of injured workmen, to secure the 
redress vouchsafed by law, faced long and difficult litigation calling for the expendi- 
ture of much money for expenses and lawyer^s fees. This same commercial expansion 
left its mark on the practice of law. Many of the largest and best offices gave up gen- 
eral practice and engaged exclusively in business and corporation law. The charity 
work which had always been a part of the older type of office was discarded under the 
pressure of the new era.* 

There was no place to which an injured workman could turn for assistance. To 
meet the general demand caused by these changed conditions, the legal aid society 
came into existence, but it was only a straw in a hurricane. It had little support, was 
hopelessly inadequate to meet the need, and lacked the vision even to do its utmost, for 
it actually declined to accept any personal injury cases. In fairness it must be added 
that at this time legal aid work had only lukewarm support and a good deal of hostility 
from the Bar, so that it feared to take accident cases lest it be accused of competing 
with lawyers and have its slender support withdrawn. 

As justice wajs organized and as law practice was conducted, there wajs no one to 
help an injured workman. There was a void in the system. To fill the gap came the 
contingent fee. The system of charging fees depending on the success of the litiga- 
tion was the necessary result of the conditions which were allowed to exist. Without 
doubt it was better than nothing. The man whose leg or arm had been cut off would 
prefer to accept half of the amount awarded him by a jury than to receive nothing 
through inability to get his day in court Many honorable lawyers took cases on the 
contingent basis, conducted their cases honestly, and charged ajs small a percentage 
of the recovery as they could. 



* BlaMachnaettfl Aet9 cf 1911, c. 701, Part UI, S 8, u amended by AeU of 1014, c. 70S, $ 10 and AcU of 1910, c. 72. 
'SeeiNMt, pace89. 

* Rowe: Joseph H. Choate and Bight Traininofor the Bar, 94 Caie and Comment (September, 1917), 364, wee particu- 
larly paces 906, 272 ; 12 N. Y. Legal Aid Review, No. 4. p. 1. 
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Nevertheless, the system as a whole has been, and is, the greatest blot on the history 
of the American Bar. There is little doubt that if a modem contingent fee agreement 
had been offered to any judge a hundred years ago, it would unhesitatingly have been 
declared illegal and void. The bar did not sanction it without a struggle,^ and the 
courts resorted to fictions before they upheld it.^ Stripped of verbiage, and in actual 
practice, the system is one whereby the lawyer gambles on the outcome of litigation. 
If he loses his investment in one case, he must recoup out of his winnings in the next. 
It is obviously inconsistent with any theory that the lawyer is a minister of justice; 
he is an interested party to the litigation because he is betting on its outcome. 
However much it might be glossed over, when the acid test was applied this truth 
was judicially admitted. Contingent fees have been justified on the ground that only 
by them could the poor obtain justice, but when a poor injured workman applied 
for permission to sue in forma pauperis the court refused the petition, saying, '* the 
suit iis carried on partially for the benefit of the counsel." '' 

The contingent fee system brought about a thousand abuses of its own. It attracted 
undesirable persons to become members of the profession. Because the stakes were 
high and the players essentially gamblers it induced the unholy triumvirate of lawyer- 
runner-doctor conspiring together to win fraudulent cases. It has degraded expert tes- 
timony and served as a cloak for robbery through extortionate fees. Unquestionably 
it has done more than anything else to bring the bar into deserved disrepute/ ^The 
late Joseph H. Choate, always an optimist concerning the bar, had this to say of con- 
tingent fees:^ 

**But the chief cause of detraction from our absolute independence and dis- 
interestedness as advocates is that fatal and pernicious change, made several 
generations ago by statute, by which lawyers and clients are permitted to make 
any agreements they please as to compensation — so that contingent fees, con- 
tracts for shares, even contracts for halt the result of a litigation, are permissible, 
and I fear not unknown. How can we wonder, then, if the community implicates 
the lawyer who conducts a cause with the morale of the cause and oi the client? 
If he has bargained for a share of the result, what answer can we make to such 
a criticism? And how can we blame the community when it suspects that such 
practices are frequent or commpn, and even sanctioned by eminent members of 
the profession, if^they confound us all in one indistinguishable crowd and refuse 
to accord to any of us that strictly professional relation to the cause which the 
English barrister enjoys? And how can courts put full faith in the sincerity of 

^ The qaestioD of contingent fees came up when the Canons of Ethics were discussed. See 88 Am. Bar Ass'n R. 70 
etseg. 

' Thus it has been held tiiat while an agreement to pay half of the amount recovered Is void, an agreement to pay 
a earn equal to half the amount recovered is valid. Wilhite v, Roberts, 4 Dana (Ky.), 172. 

' Boyle V. Great Northern Ry. Co., 68 Fed. 680. 

* Storey : B^orm o/Leoal Procedure^ page 88; Doerfler: Duty of the Lawyer as an Officer qf the C(mri^ M Green 
Bag, 74, 76; 78 Ann. Am. Ac. Pol. & Soc. Science, 112, 167; Thompaon: Expert Testimony, 28 Blassachuaetts Medical 
Society Communications, Article XXI ; Burr: Extortionate Feee, 8 Am. Bar Ass*n Journal, No. 1, p. 88. 

* From an address on " The English Bar ** before the New York State Bar Association in 1907. See Choate : Amerioan 
Addreetee (1911), page 806. 
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our labors as aids to them in the administration of justice, if they have reason 
to suspect us of having bargained for a share of the result?^ 

The denial of justice, caused by this difficulty of the expense of counsel and by the 
abuses growing out of it, was so clear in this class of cases that when the compensation 
acts were adopted, it was hoped that the lawyer might be eliminated altogether.^ This 
failed, as it was bound to fail, because the attorney's function, in all but limited 
types of cases, is indispensable to our method of administering justice. But the com- 
pensation acts and the industrial accident commissions have worked great changes. 
A double process of limiting the need for counsel on the one hand and of supplying 
counsel on the other may clearly be seen.^ 

Restriction of the attomey'^s function has been accomplished in several ways. In 
lieu of writs, summonses, and declarations, there are notices of injury and claims 
for compensation whose forms have been simplified and standardized. There are no 
details of service of process, for the mails are used. Questions of jurisdiction and 
venue have no importance, for one commission acts for the entire state. There are no 
pleadings and no interlocutory proceedings worth mention. Trial lists and calendars 
are not used; eveiy case is assigned for hearing at a specific hour on a specific date, 
and notice is sent by the commission to all parties. Thus all preliminaries up to the 
point of trial, which in common law tort litigation required the services of counsel, 
are performed either by the party himself or by a clerk of the commission. 

The law itself is infinitely more simple. The whole question of damages, on which 
many a lawyer has exercised his utmost ingenuity, is reduced to mathematical pre- 
cision, and in a given case the precise award is determined by consulting a table 
which a grammar school child could understand. The issue of liability is shifted 
firom the doubtful and contentious ground of negligence complicated by contributory 
negligence, assumption of risk, and the fellow-servant rule, to injuries ^^ arising out 
of and in the course of the employment." 

Although when a definition is widened it still has limits, so that marginal cases 
arise in plenty to cause disputes, under the compensation plan thousands of cases are 
so clearly within the law and the damages are so easily computed that settlements 
are made automatically and as a matter of routine. These settlements are in the form 
of agreements to pay a stated sum each week until disability ceases. They are all 
checked by investigators of the industrial accident commission and are not binding 
without its approvaL Whereas under the former system an injured workman in set- 
tling a claim was obliged either to employ counsel to advise him as to his rights and 
damages, or else trust himself to the mercies of a usuaDy pitiless and shrewd casualty 
company adjuster, and was bound by any release he signed, now thousands of claims 
are concluded promptly and accurately, with fairness guaranteed by the commission's 

^ storey: Btsform €(f Legal Pncedure^ pAg« 79 ; Parry: Tke Law and the Poor, pet^t 286. Of. Field «. Longden, 1902; 
1 K. B. Div. 47, 66. 

* Cf. Report q/ New York Jnduetrial Commieeion for 1916. pi«e8 115, 118. 
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supervision, the entire process costing the employee not a cent.^ Statistics in Massa- 
chusetts reveal how large a proportion of matters are thus settled.' 

Ptriod 

July 1, 1919-November 30, 1913 
December 1, 1913-November 30, 1914 
December 1, 1914-November 30, 1915 
December 1, 1915-November 30, 1916 
December 1, 1916-June 13, 1917 

TotdU 67^1 5,191 

This signifies that the compensation act plus proper administration has been 
able in the large majority of cases to secure absolute freedom and equality of justice 
to injured workmen. When it is remembered that seventy-five per cent of injured 
employees earn less than fifteen dollars a week' and would under the common law 
system have been obliged either to settle at the insurance company's terms, or employ 
counsel under an unfavorable contingent fee contract, or sufier a total denial of 
justice, it can be appreciated that the present order of things is little short of a 
revolution in the administration of the law. 

Even if the case is not settled, the commissioners employ, as we have seen,^ the 
method of conciliation where opportunity offers, so that a further number of cases are 
brought to a fair conclusion speedily, and without requiring the services of counsel/ 

As to cases which go to trial, the traditional functions of an attorney are first to 
investigate and prepare the facts, second to prepare the law, and third to conduct the 
trial according to the rules of procedure and evidence. At hearings before industrial 
accident commissions the last function is rendered negligible. Rules of evidence have 
been cast to the four winds,^ the commissions themselves are sovereign as to the pro- 
cedure before them, and they are able to guarantee that no case is lost by technical 
error in presentation. In the mechanics of putting parties on the stand and ques- 
tioning them, a timid and ignorant workman would be at a disadveuitage, but the 
commissioner generally undertakes that responsibility for him. On the preparation 
of the facts, the commission has its investigating stafi: These investigators talk with 
the witnesses, examine the locus, photograph the machinery, and file an impartial re- 
port which generally covers all the basic facts. This is supplemented by the employ- 

^ Report of Maeeachueeite IndtLetrial Accident Board for 1919-14, PiMic Document No. lOB of 1916, page 20. See also 
Beport for 1912-18, No. 106 of 1914, page 24. Cf. BvUetin of the Induetrial Commieaion of Ohio for December, 1917, 
Tol. It, No. 18, p. 11, note ; Beport of New York Induetrial Commieeion for 1916, pages 24, 120 ; Indiana Induetrial 
Board B. (1916-17X page 8. All but 2.1 per cent of the cases were adjusted by agreement. 

* These figures were fbmished by Mr. Broderick, Chief Statistician of the Massachusetts Industrial Accident Board. 
They are published in part in the 1918-14 B^;>ort cited aboTe. 

> The percentage of injured employees in Massachusetts earning less than $16 per week is known to be 78 per cent 
in 1918, 78.8 per cent in 1914, 72.9 per cent in 1916, and 72.8 per cent in 1916. 

* See ante. Chapter IX, 1 4, page 64. 

' Beport of Maeeaehueetts Industrial Accident Board for 1918-14, page 18 ; the Beport for 1912-18 (page 26) shows 
that 8000 claims were so adjusted, and that in 182 cases, even after hearing had been claimed, conciliation brought 
about a settlement. Beport of New York Induetrial Commieeion for 1916, page 124; Ibid, for 1916, page 114. 

* 8 Am. Bar Ass'n Journal, No. 1. p. 67. The Ohio Law is typical. 1 Supplement to Page & Adams Ohio General Code, 
II 1466-91 (page 648). 
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er^s detailed report of the accident, filed with the commission as required by law. The 
medical evidence is contained in the impartial physician's report. In New Jersey a 
compensation aid bureau has been established^ to investigate and certify the facts. 
Thus the case is prepared without requiring the employee to engage counsel. In most 
cases this preparation is entirely adequate as to the facts. 

Legal issues are not so satisfactorily cared for. The investigators are not lawyers, 
so that they may fail to appreciate legal difficulties and are incompetent to brief the 
law. Until recently this gap has not been serious, for the hearing is essentially one 
on facts, the substantive rules were simple, and there were few precedents. A real 
difficulty, however, did exist on appeals. An appeal is almost always on a question 
of law, and most commissions had no way of securing representation for employees 
in the appellate courts except by co5peration with the legal aid societies. In Ohio, 
in certain cases, the Commission itself takes the appeal for the employee' and the 
county prosecutor acts as counsel, and in New Jersey it is provided that counsel may 
be assigned,' but in most states when a case passes from the commission to the court, 
it becomes subject to the traditional method of administering justice, which pays but 
little heed to the inequality between the parties. Commissioners recognize this and 
have grappled with it by incorporating in their findings points of law with authori- 
ties in support.^ As this becomes part of the record it serves as a brief, but at best 
it is a precarious way of ensuring the equal administration of law. 

The statement that the industrial accident commissions wholly remove the need 
for the attorney is not warranted. They are fallible, and they have made errors which 
have been corrected through the investigation of counsel for the injured employee.^ 
There is an inherent limitation which appears in cases which present a sharp conflict 
of testimony or raise a complicated question of law, and which call for a delicate 
weighing of facts and arguments and decision thereon. Obviously the commission 
cannot itself secure the evidence, brief the law, present the facts, and argue the case 
with whole-hearted zeal and at the same time decide the case with judicial impartial- 
ity. Where the functions are in conflict the judicial must be maintained, and as the 
employee is unable to present his own case, if fairness is to be preserved resort must 
necessarily be had to the attorney. 

Rights of injured employees cannot be perfectly secured unless the commission is 
able, in necessary cases, to ensure for them adequate representation. The same need 
occurs in certain cases presented to small claims courts and domestic relations courts. 
Inasmuch as it is neither economical nor necessary for each court and each depart- 

^ New Jeney Section Lavta qf 1916, chap. M. 

' 1 Supplement to Page & Adams Ohio General Code, H 1465-74 (page 090). Of. Report of New York Induatrlal Com- 
mUnon for lOlS, page 140; Ibid, for 1916, page 40. 

' New Jersey Seaeion Latu cf 1916, chap. 64. 

* For an excellent example see Travelers* Insnranoe Co. «. Bowden, No. 26671 Equity, in the flies of the Massachusetts 
Supreme Judicial Court for Suflblk County. 

* See 7 Cincinnati L. A. R. 6; similar cases in the files of the Boston Legal Aid Society are In re Charles Cellin, N*. 8; 
In re Benjamin Langer, No. 1017 and No. 4199. 



90 THE REMEDIAL AGENCIES 

ment to have its own staff of counsel, the ideal arrangement would be some central 
legal agency, like a legal aid society, existing as a department of the administration 
of justice, to which all courts and departments could refer such cases as needed the 
special care of counseL 

In discussing court costs it has been pointed out that a reduction, when coupled 
with proper court organization, did not mean an increased burden to tax-payers. So 
under the compensation acts, although the industrial accident commissions perform 
most of the services for which employees formerly have had to pay counsel, it does 
not appear that emy increased cost to the state results. By a careful computation of 
the most accurate statistics obtainable it appears that the Commonwealth of Massa- 
chusetts, by having so many cases taken out of the courts, was saved in 1914 a sum 
of approximately $150,000.^ During the same year the entire appropriation for the 
Industrial Accident Board was $87,400.' In considering the reorganization of the 
administration of justice with a view to making the position of the poor more equal 
before the law there need be no bugaboo about prohibitive cost to the state or intol- 
erable burden to the tax-payer. 



§8 

There cannot be much expansion of this sort of administrative tribunal as regards 
injured workmen. Most states now have workmen's compensation acts. The recent 
rp^ jp . decision of the United States Supreme Court' depriving longshoremen 

■P j^ ' ' ^"^ others engaged in maritime work of the benefit of state compen- 
*^ _ . sation acts was promptly remedied by Congressional legislation.^ Em- 

, , ployees in interstate commerce and sailors on American vessels^ are still 

unprotected,and the compensation plan might well beextended to them. 
It would not be surprising if justice by administrative tribunals were extended 
into an entirely new field through the provision of a compensation plan for injured 
passengers on railways, including street railways. If this were done, a second great 
group of cases would be taken out of the courts, out of the sphere of the traditional 
administration of justice, and placed under administrative commissions. This plan 
has been advocated by eminent jurists.^ It has very recently received a thorough €inaly- 
sis and presentation by Arthur A. Ballantine, of the Boston Bar.^ The idea was en- 



' Report €(f Maaaachuttt9lnd'ut!trUa Accident Board for 1914-16, FiMic Document No, 106 of 1016, pA8« 70. 

* MaaoKhuaetU Actt qf 1914, c. 484. 

' Southern Pacific Co. v. Jensen (May, 1917), 344 U. S. 206; 87 Supreme Court Reporter, 624. 

* PuJblic Acts No, 82 of the 66th CoogreM. Approved October 6, 1917. 
' Cf. 18 N. T. Legal Aid Reriew, No. 8^ p. 7. 

* Taft: Admif%ietration cf Justice^ 72 Coitral L. Joomal, 191, 197. In diacuadng the compematioii plan Mr. Taft 
included paasengerB. Stinrey: Reform cf LeffcU IVocedicre^page 82. Mr. Storey develops the idea in some detail. 

*1 Mass. Law Quarterly (1917), 266; reprinted flnom the Harvard taw Review tor May, 1916; tee also, Ballantine: 
Modemigino RaUtoay Accident Law, The OuUook for November 16, 1916. 
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dorsed by the Massachusetts Bar Association,^ and pursuant to its suggestion a re- 
solve was introduced into the legislature in 1917 calling for the appointment of a 
commission to investigate the feasibility of the project. The resolve was defeated on 
several grounds,^ not the least of which was the opposition by a certain type of lawyer 
which called it an ^^anti-lawyer^ bill. The objection is in reality one of the strongest 
arguments for extending the plan to railway accidents. Elimination of the contingent 
fee lawyer is not derogatory to justice; and the administrative method under which 
lawyers are often unnecessary is a great step toward a better realization of freedom 
and equality of justice. 

The future development of this type of administrative tribunal perplexes all jurists. 
It is undoubtedly true that some of its present advantages are due to the fact that 
it occupies an extra-legal position^ and that temporarily it escapes from the limita- 
tions of justice according to law and judicial justice. It is closely analogous to the 
rise of equity/ with the exception that instead of entrusting justice to priests in place 
of judges, our recourse has been to laymen. New agencies enjoy a sort of hiatus when 
rules and precedents are few, when the liberalizing spirit is strong, but this is tran- 
sitory.*^ It is certain that the administrative tribunals must ascertain and adminis- 
ter their justice according to law, and it is likely that they will ultimately become 
part of the regular judicial system.^ 

In any merger, and in developments in that direction, there is nothing to compel 
a giving up of the use by administrative tribunals of investigators, impartial physi- 
cians, simple procedure, simple forms, mail service, and the automatic settiement of 
claims. These are permanent improvements. They conflict with nothing basic. If they 
interfere with parts of the traditional machinery, such parts ought to be scrapped. 
Administrative tribunals have much to teach judicial tribunals about promptness, 
inexpensiveness, and limiting the attorney to clearly defined functions. 

Under the industrial accident commissions the lawyer^s services are neither entirely 
limited nor supplied. As time goes on, this gap will steadily increase. The burden of 
work will force the commissioners more and more back on their judicial function to 
the exclusion of their work in behalf of employees. As the law becomes defined in a 
thousand cases, precedents and rules grow up which require that each side be repre- 
sented if the trial is to be fair. Under the older compensation acts this is already felt. 
Commissioners are reversing their attitude and are preferring to have employees rep- 
resented by counsel. With r^ard to the difficulty of the expense of counsel, the net 
result of the administrative plan will probably be to provide machinery for automati- 

> 2 Mam. Law Quarterly (1917X «1. 

* Tlie great difflcalty in this plan is the flxinff of any schedule of damafirea which will teirly compenaate injured 
persons whoee vocati<ma and incomes vary infinitely. 

* Pound: OrganitaHon cf Courts^ American Judicature Society, BvUetin F7, page 4. 

* IMd., page 5. 

* Pound : Justice Aecording to Law^ page 11. 

* Ibid.^ page 42 ; B^^crt of Dean Povnd to the Preeident qf Harvard UfUvertUv for 1915-16, page 2. 
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cally adjusting many cases, and for conciliating a few mote, but as to cases requiring 
hearing or trial, the attorney will be increasingly necessary. 

§4 

The public service commissions represent a group distinct from the industrial acci- 
dent commissions. In function, purpose, and in the reasons leading to their creation 
TA , . - . they present points of difference. To meet the difficult questions of 

regulation of public utilities, individual action by injimction or man- 
^ . . damns was an unsatisfactory way to protect general public interests, 

so that some administrative machinery became imperative. Further, 
the issues involved in supervision of rates and service are essentially complicated 
questions of fact calling for investigation rather than points of law requiring decision. 
The function is much more administrative and much less judicial than is the case 
with the accident commissions. The public service commissions came into existence 
not as a revolt against justice according to law, but to fiU a new administrative need. 

The relation of such commissions to our problem is best illustrated by the United 
States Interstate Commerce Commission.' This Commission in its general work of 
securing fisdr rates and adequate service through its investigators, experts, and attor- 
neys, is incidentally bringing justice to millions of persons who could never afford 
the expense of private litigation to secure redress in their own behalf. The Commis- 
sion, however, does more than secure justice in general. It has power to investigate 
and redress individual cases of overcharge and similar matters. It has erected a machin* 
ery tending to secure more equal justice for the poor litigant against his powerful ad- 
versary by its promptness, by no requirement of costs, and by the double process of 
limiting the need for counsel to an extent and likewise, to an extent, supplying him. 

The Commission gives much legal advice to shippers by correspondence.' A small 
shipper may thus be advised of his rights and, if he is unable to secure a settlement 
with the carrier, he may complain informaUy to tiie Commission. This is placed on 
the informal docket, and the Commission endeavors by correspondence, or otherwise, 
to secure a satisfactory settlement.^ The Commission thus does exactly what the 
private attorney, in analogous cases, does in negotiating for a settlement. 

If this proceeding, which is akin to conciliation, fails, the shipper is instructed to 
file a formal complaint. A standardized form is sent him, together with a copy of 
the Rules of Practice before the Commission, which contains an offer^ to *^ advise any 

' For an excellent preeentaUon of the adTantaces of the adminiitratiTe machinery of the itate pablic aerTice com- 
miaBiona, aee an article by Max Thelen, Preaident of the California Railroad CommiMion.in TKt UtHiXitM Jliovtwine, 
voL iii. No. 1 (January, 1918), p. 8. 

' ThirtitiK Report cf the Jnteretate Commerce CommiaaUm (for 1916), page S. In thia year abont 00,000 enquiriea were 

answered. 

' Twentthninth Report (for 1916), Part I, p. 1. For the year ending October 81, 1910, 0800 aach complaints were 

received. 

* Rule* cf Practice before the Comminion (1916X Rale XX. 
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party as to the form of complaint, answer, or other paper necessary to be filed in any 
proceeding.^ If the complaint is incorrectly filled out, notations are made and it is 
returned. When properly filed, the Commission itself obtains service on the defend- 
ant.^ The Conmiission itself investigates the facts through its investigators, a hear- 
ing is had before one of its Examiners, and at the hearing rules of evidence are not 
enforced and the procedure is informal.' As the burden of proof is on the carrier,' 
in the simpler sort of dispute the shipper is entirely able to carry on his case without 
aid of counsel. The facts are then certified to the Commission, which enters its find- 
ing. If the shipper wins, and the railroad declines to pay, the shipper may take the 
case to the federal courts without payment of costs,^ and if he is successful, he is 
reimbursed for his attorney's fee.^ 

Among the cases of the poor, matters of this sort are a very small item. The work 
of the Interstate Commerce Commission is valuable, however, as one more illustra- 
tion of how much the courts could do toward securing a more equal justice by sim- 
plifying procedure, eliminating costs, and particularly if they were equipped with 
auxiliary administrative departments. 

§5 
In the five agencies and methods thus far discussed we have seen freedom and equality 
of justice furthered by simplification of procedure which conduces to despatch, and 
^ by eUmination of court costs which, in actual operation, has not at all 

^ served to foment fraudulent litigation. With regard to the root diffi- 
culty of the expense of counsel we have seen that small claims courts, conciliation, 
and arbitration solve the problem by making the attorney unnecessary in such pro- 
ceedings, and that domestic relations courts and administrative tribrmals afford a 
middle solution of rendering his services unnecessary in part and of supplying his 
services in part. We now pass to a third group of agencies, dealing with causes from 
which the attorney cannot be eliminated, which recognize this situation and frankly 
undertake to relieve it by suppljdng the attorney, or persons to perform his functions, 
without expense to the litigant. 



^ RtOe* cf Practice before the CommiaeUm (1816), Rule HI. 

* All of the laws od this subject up to January 1, 1917, have been collected by the Interstate Commerce Commission 
and published in separate form as The Act to iSs^uZate Commerce, See $ 17, p. 88. 

* IMd., S 10, p. 80. 

* IMd., % 16, p. 88. 



Chapter XIII 

ADMINISTRATIVE OFFICIALS 

A New Jeney act creatiiig a bureau in the labor department to 
assist injured employees ... is an interesting provision for state 
aid to that class of litigants least likely to possess the initiatiye 
or the money necessary to begin and prosecute an action in the 
courts. Pakkiwsok : Imporiani Legislation during 1916 } 

§1 

THE distinction between administrative tribunals and administrative bureaus 
or officials is not always clear. Substantially, the difference is that the adminis- 
trative tribunal as part of its work exercises an important judicial function, it passes 
judgment on contested and disputed states of fact, applies the law to the 
*^ facts as found, and enters an order accordingly, whereas the administrar 

tive official exercises an executive function, he enforces the law, but if he secures evi- 
dence of a violation, his only authority is to repair to a r^ularly constituted court 
and ask for its judgment. Examples of the latter are insurance, tax, and labor com- 
missioners. Both administrative tribunals and officials vary greatiy in type and often 
approach a point where it is impossible to distinguish them. Sometimes both are 
united in one body as a state Board of Labor charged with enforcing the labor laws 
and administering the compensation act. In their bearing on our problem it may be 
said that the administrative tribunal is analogous to a court and the official to a 
lawyer. 

§2 

The poor man may to-day obtain free legal advice and a certain amount of assistance 
in divers branches of law by applying at the appropriate state departments. The in- 

surance commissioner will advise him whether his policy of life or 
fire insurance is in accordance with law and as to his rights there- 
* . . ^ under. The tax commissioner will explain to him his obligations, if 
. any, under the tax laws.* A deputy banking commissioner will in- 

•*^^^ struct him as to the usury laws, the rates of interest permitted on 

small loans, and the restrictions on assignments of wages given as security. In each 
important port there is a United States Shipping Commissioner who advises seamen.' 
He has authority, upon agreement of parties, to arbitrate disputes. In fact he has a 
wider jurisdiction because almost invariably his informal recommendation as to pay- 
ment of wages, deductions, discharge, and the like will be accepted by the captain 

^ ProfeMor Thomaa I. Parkinson of the Legislative Drafting Bureau of Colombia Uniyeraity in his Bevieto qf Imptur- 
tani LeifiaHation in the United States during 1916, 8 Am. Bar AsB*n Joamal, No. 2, pp. 188, 172. 

* See ReQvirements of the Massachusetts Income Tax Law (1016), BuUetin No. 1 of the Income Tax CommiasioDer, 

$16, p. 26. 

' See United States v. The Grace Lothrop, 96 U. S. 6ST. 
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of any American vessel. Immigration commissions are coming into existence which 
give much legal assistance to newly arrived immigrants. The best illustration is 
afforded by the California Commission on Immigration and Housing, which main- 
tains a bureau of complaints, and does its best to adjust legal disputes in which im- 
migrants are involved.^ 

The service afforded by these bureaus and ofBciaLs includes advice and an attempt 
to adjust controversies, but stops there. They do not render assistance in litigation. 
Thus, if the insurance commissioner or the immigration commissioner finds that a 
complainant has been wronged, and is unable to secure redress by negotiation, there 
is nothing to be done except to refer him to some other official, or to a legal aid soci- 
ety, or to a private attorney.* 



§8 
There is a growing number of administrative officials empowered to render direct 
legal services in litigation. The New Jersey workmen^s compensation bureau,' after 

«w7 ^ **® investigation, certifies the facts to the county court. This in fact oper- 

.^^. ates as a petition and starts the litigation. It goes no further, but the 

^^ statute permits the court to assign counsel to carry the case on. The Min- 

^ nesota Department of Labor gathers facts in compensation claims and 

is authorized by law^ to send its investigators into the district courts, where all deci- 
sions are made, to aid and counsel any party. 

In Virginia a recent statute^ gives the commissioner of agriculture supervisory 
authority over licensed commission merchants. A farmer who is not paid for his pro- 
duce may complain to the commissioner and obtain a hearing. If the facta warrant, 
the commissioner is empowered to revoke the merchant's license and to bring suit to 
recover for the complainant the money due him.^ Similarly, the supervisor of small 
loans in Massachusetts has authority to entertain complaints for violations of the law 
r^ulating interest charges and the small loans business in general, to conduct hear- 
ings, and to bring actions in the courts for violations of law.'' In most cities there 
are legally constituted boards of health to which a person can complain as to the 
unsanitary condition of his neighbor's backyard, and the board will itself institute 
proceedings, thereby saving the party the expense of bringing a private suit to abate 
a nuisance. 

^ Second Annual Report of the California CommiaHon on Immigration and Houting (1816), pages 96, 106, 117 a. 
In 1916 legal advice was given in 888 cases and 174 matters were adjusted. Massachusetts has very recently created 
a similar Commission, which has its own attorney to assist immigrants. 

' See Ibid., pages 98, 108, 117 a. 

' New Jersey Seetlon Lowe of 1916, c. 64. 

* FYnirteenth Biennial Report of ihe Minneeota Department of Labor for 1918 and 1914, page 89. The precise nmn- 
ber of cases in which court assistance is given is not known. It is estimated at fifty cases a month. 

* Virginia AeU of 1916, c. 77. 

* Parkinson: Review cf Important Legitlaiion in the United Statee during 1916, 8 Am. Bar Ass*n Journal, No. 2. 178. 

* Massachusetts Aete of 1911, c. 787. 



96 THE REMEDIAL AGENCIES 

The most striking example of state aid to parties in private litigation is afforded 
. . ^ by the Massachusetts Labor Commissioner in his authority to enforce 
, ^ payment of wages. The plan, as it has been built up, is so unique and 
^/T" '^ ^"^ ^x/^ii so suooessful that it deserves thorough presentation.^ The 
^ . - Commissioner is the executive officer of the State Board of Labor and 
*^ Industries,' which has general supervision over the labor laws regulat- 

ing hours of work, sanitary provisions, safety appliances, employment of minors, and 
the like. 

Since 1886 there has existed in Massachusetts a law requiring corporations to pay 
wages weekly and providing for criminal proceedings against employers for violar 
tions.' In 1895 the law was extended to include individual and partnership employers.^ 
Before making this important amendment the legislature asked the Supreme Judi- 
cial Court whether such a law would be constitutional. The Court filed an opinion that 
the law would be valid.^ Although there are contrary decisions in other states, the 
point of constitutionality has never been raised in an actual case.^ The original law 
has been amended nearly every year, but always in the direction of widening its oper- 
ation and including within its provisions additional classes of employees.^ The scope 
and plan of the law appears from its text:^ 

^^ Every person, firm, or corporation engaged in carrying on a hotel in a city, or 
a factory, workshop, manufacturing, mechanical, or mercantile establishment, 
mine, quarry, railroad or street railway, or a telephone, telegraph, express or 
water company, or in the erection, alteration, or repair or removal of any build- 
ing or structure, or the construction or repair of any railroad, street railway, 
road, bridge, sewer, gas, water or electric light works, pipes or lines, shall pay 
weekly each employee engaged in his or its business the wages earned by him to 
within six days of the date of said payment, but any employee leaving his or her 
employment, shall be paid in fuU on the following regular pay day ; and any 
employee discharged from such employment shall be paid in full on the day of 
his discharge. . . . 

*^ Whoever violates the provisions of this section shall be punished by a fine of 
not less than ten nor more than fifty dollars." 

Enforcement of this law was first in the hands of the state police, and in 1912 was 
transferred to the Labor Commissioner.' The rigor of the law is self-evident: 

^ For a commentary on the Manachaaetta law, and aimilar laws of other states, see United States Bnreaa of Labor 
Statistics, BvXltiin No. 229 aoi8), pages 70 et seq. 

* MassachusetU Act* 0/1912, c. 726, $ 2. See United States Bnreaa of Labor Statistics BvUetin No. 229 (1918). paces 
70. 7& 

* Statutea of 1886, c. 87. * iMd., 1896, c. 488. ' Opinion of the Justices, 168 Mass. (1896) 669. 

* See Commonwealth v. Dnnn, 170 Mass. (1886) 140. 

' Rerised Laws of 1902. c. 106, S 62: Acts of 1909. c. 614, $ 112; Acts of 1910, c. 890: AcU of 1911, c. 206: Acts of 1914, 
c. 247 : Acts of 1916, c. 76; AcU of 1916, c. 229. 

' General Acts of 1916, c. 229. 

* Acts of 1912, c. 726, S 6; Acts of 1916. c. 14. 
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^The state board of labor and industries may make a complaint against any 
person for a violation of the provisions of the preceding section. Complaints for 
such violation shall be made within three months after the date thereof, and, 
on the trial, no defence for failure to pay as required, other than the attach- 
ment of such wages by the trustee process or a valid assignment thereof, or a 
valid set-off against the same, or the absence of the employee from his regular 
place of labor at the time of payment, or an actual tender to such employee at 
the time of payment of the wages so earned by him, shall be valid. The defend- 
ant shall not set up as a defence a payment of wages after the bringing of the 
complaint." 

The Commissioner has two deputies, twenty-four inspectors, a chief clerk, and an 
attorney on his staff. Whereas most labor commissioners can only try conciliation, 
and if that fails refer the employee to a legal aid society ^ or leave him without any 
assistance, it is apparent that the Massachusetts Commissioner has the legal power 
and equipment to assist unpaid wage-earners as fSeur as is necessary. The proceeding 
being under the criminal code, its process is summary, there are no costs, and the 
attorney is supplied by the Commission without expense to the employee. The ma- 
chinery is so effective that it seldom has to be used. Wholesale non-payment of wages 
does not exist in Massachusetts as it does elsewhere. Unfortunately, the statistics of 
the work done are available only since 1915. They show: 



Year 


Number of Wage 


AdjugUdbv 


8ume 


Proeeeuted 




Coms>lainU 


Legal Department 


CoUected 


in Court 


1915" 


896 


698 


$3,19S.89 


198 


1916 » 


1,746 


1,586 


1^374.61 


160 


1917* 


— 


1,438 


8,885.39 





The effectiveness and success of this plan are well attested by the fact that rela- 
tively few persons apply to the legal aid society in Boston for assistance in collect- 
ing their wages. Of those that do apply the larger number are domestic servants 
who are not included within the act, or persons whose claims are more than three 
months old and so barred by the statute. Comparative statistics for 1916 make this 
clear : 



Legal Aid Organization in 


Total Ckuee 


Wage Claivu 


P^Cent 


Boston 


9,608 


314 


19 


Chicago 


10,697 


3,134 


99 


Dallas 


1,464 


476 


39 


Kansas City- 


6,909 


9,118 


34 


Los Angeles 


9,571 


1,938 


75 


Newark 


9,159 


804 


37 


New York 


41,646 


15,999 


38 



* Cf. I\>urteenth Biennial Report, Minnesota Department of Labor (1918-14X paces US. 201; 8 Pittsbarvh L. A. R. 17. 

* Third Annual Report of the State Board of Labor and Induetriee, P%Mic Document No, 104, of 1910, pace 70. Theie 
flgiiret cover only the last five months of the year. 

' S^aurth Report, Ihid., Public Document No. 104 of 1017, pace 20. 

* From January 1 to September 80. These flcnres were fUmiahed by Mias Andrewa of the State Board of Labor and 
Induatriea. 
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In 1911 California attempted to provide the same machinery for wage ooUections, 
by passing the weekly payment law,^ with criminal penalties for violation, and by 
placing its enforcement in the hands of the State Bureau of Labor Statistics. This 
law, on November S8, 1914, was held unconstitutional on the ground that it 
conflicted with the constitutional prohibition against imprisonment for debt.* The 
Board, like most commissions, has a general authority to summon in parties, and 
under that provision it has proceeded to aid unpaid wage-earners to the best of its 
libility. It has rendered great l^al assistance, as appears from ifcs statistical reports.' 



Tear 


CtaivuFUed 


CkUvu CoUeeUd 


AmounU CkOleeted 


1919 


1,899 


1,993 


$94,445.59 


191S 


8,573 


9,913 


86,450.69 


19U 


7,390 


4,904 


110,911.93 


1915 


9,390 


5,949 


153,804.90 


1916 


10,167 


5,679 


179,139.99 



The higher percentage of claims enforced during the first two years as contrasted 
with the last two years is an immediate reflection of the court^s decision in 1914, 
which necessarily deprived the Board of its final power. To-day, if an employer re- 
fuses to pay, the Board cannot institute litigation for the employee, it can only refer 
him to the Public Defender in Los Angeles and the Legal Aid Society in San Fran- 
cisco, and elsewhere to no one. 

That the Board is able to accomplish as much as it does is a tribute to the effec- 
tiveness of the method of conciliation under official conduct. The Board is like a poor 
man^s court,^ without power to render a judgment or to enforce its own finding. It can 
secure a result only through the mutual consent of the parties, which is conciliation. 



§5 

The complexity of government in the modem state will undoubtedly call for a steady 

development of the administrative arm. As officials, bureaus, and commissions are 

„ necessarily added, there will be an increase in the fields of law as to 

j^^ which poor persons can secure legal advice and certain preliminary l^al 

^^ assistance without consulting private attorneys. 

Of more immediate importance is the possibility of extending the Majssachusetts 

plan for the collection of wages. The poor man^s case more often relates to wages 

than to anything else. A state board empowered to use the summary criminal process 

is, in many respects, of more assistance than the small claims court. The plan, if it 

could be extended, would probably stop non-payment of wages almost entirely, but 

^ See Statutet of 1811, page 1268. 

* JCr parte Crane. 146 Pacific R. 783. This is a decision of Uie District Court of Appeals for tbe First District. No final 
appeal to tbe Supreme Court was eyer taken. The constitutional proTision is Article I, i 16. 

* See Seventeenth Biennial Report of the California Bureau of Labor Statiitiet for 1106-16, pages »-16: also Six- 
teenth Biennial Report, Ibid,, pa«e 16. 

^ Seventeenth Biennial Report, Ibid., page 9. 
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the constitutional prohibition against imprisonment for debt, which in most aspects 
is wholly desirable, stands as a barrier.^ It is likely that the states would refuse to 
amend that provision; and it is certain that it could only be done after a long edu- 
cational campaign. The only warrantable conclusion is that while here and there the 
idea may be adopted and while it serves to exemplify one strikingly successfiil solu- 
tion for an important part of the problem, no general reliance can be placed on it 
as the best immediate solution of the nation-wide difficulty of the poor in collecting 
their wages through the processes of the law. 



* For a recent caae in Aiisona holding that criminal prooen to enforce payment of wages is Talid as against cor- 
poratioDS, see Arisooa Power Co. v. State (1917), lae Pacific R. 270. 



Chapter XIV 
ASSIGNED COUNSEL 

Kent: This is nothing, fool. 

Fool : Then *t is like the breath of an unfee*d lawyer, you gave me 
nothing for *t. K^ing Lsar^ Act I, Sc, 4. 

OF the nine agencies securing a more equal ^ministration of the laws which are 
under consideration, the only one which is not of recent origin is the system of 
assignment of counsel to indigent persons in civil and criminal cases. This, together 
with the provisions for bringing suits in forma pauperis, constitutes the sum total of 
the machinery provided by our traditional administration of justice for safeguard- 
ing the rights of poor persons. 

This matter of the assignment of counsel by courts to represent persons unable to 
employ their own attorneys raises several questions of the highest importance. A de- 
termination of the law on which the system is built answers the now disputed issue 
as to the relationship between the bar and l^al aid organizations; on the workability 
and feasibility of the plan depends in large measure the argument about the public 
defender. These matters must be relegated to their appropriate chapters.^ In this chap- 
ter our concern is to examine how far the difficulty of the expense of counsel has been 
solved by the assignment method and, on that basis, how far it ought to be incor- 
porated into any thorough plan designed to remedy the existing inequalities. It is con- 
venient to divide the discussion into assignments in civil cases, the divorce proctors, 
and assignments in criminal cases. 

§1 

The system of assignment of counsel looms large in the books, but has amounted to 

very little in practice. Analytically, it would appear that this power of the courts to 

. . . ^ assign attorneys to assist poor persons in cases where representation 

Asstffnment of ° -^ w ^ xi j-ze i^ /^i 

^ , . was necessary was a complete answer to the dimculty of the expense 

^. ., ^ of attorneys. Practically, it has been no solution at all. 

In addition to the inherent power of courts to assign attorneys, 
on the general theory that they are agents of the court and ministers of justice, there 
are statutes in many jurisdictions expressly conferring this authority on the judges, 
to be used in their discretion. Following the ancient precedents, the authority is gen- 
erally contained in the laws permitting suits in forma pauperis.' For some reason 
this power seems never to have been used. Judges who are thoroughly familiar with 
the practice in the New York and Chicago municipal courts state that within their 

* See post. Chapter XXIV, Legal Aid and the Bar, page 228; and Chapter XV, The Defender in Criminal Cases, page 111. 

' Examples of these statutes are New York Cods of CivU Procedure, II 4(K), 468; Hurd's BeviMed Statutes of lUinoU 
(1906X page 560; Missouri Annotated Statutes (1906X 1 1640 ; Carroirs Kentucky Statutes, 1 804. 
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recollection counsel have never been assigned in civil cases. When counsel for the New 
York Legal Aid Society petitions in behalf of a client for leave to sue without pay- 
ment of costs, the petition contains a prayer that he be assigned as counsel, and this 
is granted as a matter of course; but the rule that the courts of their own initiative 
do not designate members of the bar to assist needy suitors is not controverted by 
any other evidence. The system is so thoroughly in disuse that in many quarters its 
very existence is denied. The large majority of attorneys do not realize that there is 
any authority which can require them as a matter of duty to give their services with- 
out charge to poor persons. 

It is not easy to state with precision why a system so deep-rooted in the history 
of our legal institutions should both in England and in the United States fall into 
such neglect. Doubtless it is in part due to the general failure to realize how the 
changed conditions of life had put the employment of counsel beyond the reach of 
so many persons. Probably even more important has been the fact that the system con- 
tains a certain unfairness. As the bar has developed, most of its members have been 
obliged to work hard to earn their living. To force such an attorney to undertake 
litigation without remuneration seemed a hardship which a court naturally would 
hesitate to impose. The highest courts in Indiana and Wisconsin have considered 
the unfairness so great as to constitute deprivation of property without due pro- 
cess of law, and have declared unconstitutional statutes requiring attorneys to serve 
under assignments without compensation.^ In this situation is revealed the great weak- 
ness of the plan. If an attorney, obliged to earn his livelihood by practice, is com- 
peUed to serve a poor person without hope of reward, all the probabilities of human 
nature are that he will neglect that case in favor of cases brought by paying clients. 

Because of this fact and of our experience, one would be tempted to cast the as- 
signment plan aside and to hold that no good could come from it; but no such sum- 
mary dismissal is justified, for elsewhere it has been made to operate with great suc- 
cess. The legal aid societies in Philadelphia, Duluth, and Los Angeles* have built up 
very careful systems under which they assign to outside attorneys such cases as they 
are unable or forbidden by rule to undertake. They have had no difficulty in obtain- 
ing a sufficient number of attorneys to serve, and by carefully selecting their list and 
by a slight amount of supervision they have been able to make the plan work sat^ 
isfactorily to all parties concerned. What the legal aid societies, informaUy and with- 
out authority, can do ought not to be impossible for the courts. 

The entire legal aid system in Scotland and France has for centuries been operated 
by a combination of the bench and the bar using the assignment plan as part of the 
in forma pauperis proceeding.' In Scotland about two thousand persons a year apply 

^ Webb 17. Baird, 6 Ind. 18: Dane County v. Smith, 18 Wis. 08B. 

* The Los Angeles plan is described in detail in the San Francisco Recorder for September 8, 1914, and in 6 Journal 
of Criminal Law and Criminolo^, 801. 

* This sul]Ject of judicial legal aid is considered in farther detail post in Chapter XXV. A More Equal Administra- 
tion of Justice, page 246. 
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for this assistance; the assignment of counsel goes on in daily practice, as a glance 
at the reports shows.^ In England, where there has recently been a great awaken- 
ing to the inability of the poor to utilize the machinery of justice, the assignment 
system is being made the chief reliance in the comprehensive reform undertaken by 
the courts.* In 1918 the English High Court of Judicature, after conferences with 
the bar, issued a series of rules making provision for poor persons' cases and calling 
for the formation of lists of solicitors and counsel who would accept assignments. 
Despite the complications resulting from the war, the most recent information is to 
the effect that the plan gives promise of being successful.' Before their numbers were 
depleted by enlistments, there were three hundred barristers and five hundred soli- 
citors throughout England who stood ready to undertake assigned cases.^ 

While there are drawbacks to the assignment idea, it is too valuable to be given up 
altogether. In America it ought to be revived. There should be such a lively sense of 
obligation on both bench and bar that no civil suitor should be forced by poverty to 
do without counsel in cases requiring skilled preparation and presentation. When- 
ever such cases appear the judges should feel at perfect liberty to assign the cause 
either to the legal aid organization or to other counsel. Although in most respects an 
organized and specialized l^al aid bureau is far more efficient than any assignment 
system, the latter can be made an effective auxiliary, and a last safeguard, in any 
complete plan for securing rights to the poor. 



§2 

In some states there are attorneys, known as divorce proctors, who intervene in divorce 

matters under assignment from the court. This work is done to safeguard the interest 

. . ^ of the state, not to assist needy parties, and the practice is mentioned 

. J^ here merely to establish the fact. It is valuable because it affords one 

more precedent for the staters concerning itself and lending its as- 
sistance in matters that are generally regarded as ^^private" litigation. 

The idea originated in England, where the office of King's Proctor was created to 
prevent collusion in divorce cases.^ The first attempt to establish a similar position 
in America was made in New York in 1901, but failed.^ In a few states this function 
is performed either under statute as in New Jersey '' and the District of Columbia,^ or 



> The Scotch system is presented in 106 Contempomry ReTiew, 6B0, 668, and in 47 Law Jonrnal. 49; for cases arising 
oat of this practice see Ross v. Ross. 1 Scots Law Times (191 4X 299; McGregor o. Kinloch, IfML, 474. 

* Roles dated April 38. 1918. and pablished in the 1914 Rule Book. See Order 18, IV, || 22-81. 

* Law Times tor March 18, 1918. * 40 Law Jonmal a914X 962. 

'For the acts see 28 & 24 Vict. c. 144, 1 7; 86 & 87 Vict. c. 81; fdr a discussion see Halsbory: LatmcfBngUmd, toL 
XTi, tit. Hoaband and Wife, IS 1126-1182. 

* For the Irill see State of New York Senate Bill Na 82, reprinted Na 887; see also printed report of the Committee 
on Amendment of the Law of the New York City Bar Association, dated March 14, 1901. 

' Biddle: New Jeney Divorce BraeUee (2d ed.), pace 184. 

' District of Colombia Code, S 962; for a similar statote in Massachusetts see AcU cf 1907, c. 890. 
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simply under the general authority of the court to assign counsel as in Denver and 
I^ansas City. 

GeneraUy the duty of such an officer is to appear in default divorce cases to ascer- 
tain whether the proceedings are fraudulent and whether the defendant had proper 
notice. Indirectly this may occasionally serve to benefit some poor person, but the 
design is simply to protect the interest of the state that divorces should not be 
granted except for valid cause. 

§8 

Assignment of counsel in criminal cases is as common as it is uncommon in civil 

cases. In the federal courts and in the majority of the state courts of general criminal 

. , ^ jurisdiction the law .provides that the court must, on request, ap- 

smgnmcm ^ point counsel to represent the accused. It is the universal rule that 

^^. • 7 ^ no man is permitted to stand trial for murder unless he has counsel 

VrtmtncU Cases , .i«Tj.i_«i?' __i. i x-j 

to represent mm. In the inienor courts counsel are not assigned. 

In most states the right to counsel is guaranteed by the constitution. Also the 

Sixth Amendment to the Constitution of the United States provides: 

^ In all criminal prosecutions the accused shall enjoy theriffht to a speedy and 
public trial; ... to have compulsory process for obtaining witnesses in his islyot; 
and to have the assistance of counsel for his defence.'' 

In a number of states the constitutional provision has been supplemented by statu- 
tory enactments giving express power to the courts to assign counsel.^ The systems 
in vogue vary infinitely. In some states counsel are paid, in others not. Some courts 
assign counsel in all matters, others only when requested. 

The general statement is warranted that in criminal matters the courts and the 
bar have viewed their duty in an entirely difierent manner than in civil cases. The 
power of assignment and the duty to serve are clearly established. That the courts 
have acted on their own initiative and that the assignment practice is regularly 
established is due to the fact that the injustice of requiring a person to present his 
side of the story in a criminal matter without the advice of counsel is much more 
appeurent than in civil controversies. When liberty is at stake, the desire that there 
should be fair play is more easily aroused. 

It might appear, therefore, that we might confidently look to the assignment system 
to secure equality before the law at least in the more serious criminal cases. Unhap- 
pily this is not the case. The truth about the assignment system in criminal cases is 
that as a whole it has proved a dismal failure, and that at times it has been worse 
than a failure. Because of this breakdown, there has been sweeping over the country 
during the past five years a movement, commonly known as the public defender move- 

> Thus see New York Code of Criminal Procedure, S 460. 
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ment, which is probably destined to supplant, or radically alter, the assignment prac- 
tice. The details of the failure of the assignment system in criminal cases are so inex- 
tricably bound up with the discussion about the public defender that they can best 
be considered in that connection in the next chapter. 

It must be recorded that the traditional administration of justice failed utterly 
to make the assignment system — the only machinery it provided — any kind of a 
satisfactory solution for the inequality caused by the inability of the poor to pay 
the fees of attorneys. In civil cases, the plan fell into disuse, so that legal aid organ- 
izations were found necessary to fill the gap in the machinery of justice. In crimi- 
nal cases, use by the courts, through lack of supervision, degenerated into abuse 
by attorneys, so that the public defender, which is only another name for legal aid 
in criminal cases, was required to supplant a part of the machinery that failed to 
perform its function. 



Chapter XV 
THE DEFENDER IN CRIMINAL CASES 

In criminal cases, the defence of the poor and destitate is a neces- 
sary obligation devolving upon the county, and to the extent of 
providing counsel for them the court is agent for the county. Ucw- 
ard County Commisnonen v. Pollard.^ 

HERE for the first time we are confronted with the question of the position of 
the poor before the criminal law. Thus far we have dealt almost exclusively 
with the law on its civil side, and with agencies designed to secure more equal rights 
in the bringing and defending of civil matters. It is the object of this chapter to 
examine the administration of justice on its criminal side, to see how far it guaran- 
tees freedom and equality to poor persons accused of crime, and to determine what 
betterments may be made. 

In recent years our criminal law and procedure have been subjected to violent and 
persistent attacks. In no other field has the cry of one law for the ridi and another 
for the poor been more exploited or more thoroughly believed. The proceedings in 
certain notorious trials of rich men for serious ofiences have aroused indignation and 
served to d^rade all law in the opinion of hosts of persons. There is something dra- 
matic about criminal trials which excites popular imagination and focuses public 
attention on the criminal rather than the civU law. The new office in criminal cases, 
generally called that of public defender, has had more written about it and is more 
generaUy known than all the other remedial agencies combined. There being a wealth 
of discussion,^ our problem here is not so much one of simple exposition, as it has been 
in earlier chapters, but rather one of analysis. This is particularly necessary because 
much of the discussion thus far has been at loggerheads. It has not settled anything 
because frequently the essential issues have been overlooked or confused and the close 
relation between this particular problem and the whole problem of injustice to the 
poor, between the defender in criminal cases and the other remedial agencies, has not 
been observed. 

§1 

The term ^'public defender" is itself a source of confusion because its meaning has be- 
come ambiguous. The office of the first defender in Los Angeles was created by stat- 
ute and supported by the county treasury, so that ^^public defender" at once acquired 

^ 168 Indiana, 871, 872. 

* The best arffuments for the agency are Wood : Tke Place of the Public Defender in the Adminiatration cf Jugtiee 
(1914Xand Mayer C. Goldnian*8 book. The Public Defender (1917); contra^ Fifth Report of the Law Reform Com- 
mittee of the New York City Bar Auoeiation on The NecesHty and Advittability of Creating the Office of Public 
Defender (HOAX and Majority Report of Sub-Committee on Public Defender of the Committee on Courte of Crimr 
inal Procedure of the New York County Lawyer9* Ataodationt which waa published in Bench and Bar, n. s., vol. iz, 
I>. 800. These adverse reports are discussed in the Minority Report published in 6 Journal of Criminal Law and 
Criminology (1916X 800: and in 6 Ibid. 18. Citations to the most helpftal of the other articles are made in following 
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the connotation of a public official paid at public expense. However, when a private 
. attorney in Houston offered his services to poor persons accused of 

. ^ crime, the press entitled him "public defender.'' The New York or- 

"^ ganization, being financed by subscription, consciously took the name 

of Voluntary Defenders Committee, but the man in the street knows it only as the 
"public defender" office. Articles that condemn the public defender as unnecessary 
and then praise the voluntary defender^ have bewildered most readers and, what is 
worse, they have side-tracked the discussion. 

In the hope of avoiding these pitfalls, the words "public" and "private*^ will be 
eliminated from this chapter. The official or agency under discussion will be called the 
defender in criminal cases, or, more simply, the defender. 

The fundamental issue is whether our administration of justice is unfair to the 
poor accused of serious crimes, so that some agency for their better protection is re- 
quired. In their bearing on that question all the defender organizations which have 
been established may be considered together, for in function they are all identical. 
The subordinate problem of whether they should be supported publicly or privately 
has interesting legal and political aspects, but as it is precisely the same issue which 
must be faced later in discussing public versus private legal aid organizations,* it, to- 
gether with other collateral matters, will be relegated to the appropriate place in the 
subsequent chapters on legal aid work. 

This substantial identity of the defender and the legal aid organizations is not real- 
ized. Well-informed writers have treated them as distinct agencies far removed from 
each other, so that a second confusion has resulted. Reports have been made that 
defenders are not necessary, but recommending that legal aid societies extend their 
assistance in criminal matters. This is tracing a circle around the question without 
answering it. To advise a man who is debating whether he requires a lawyer or not 
that he should not have lawyer A because he needs no attorney, but that it would 
be well for him to secure lawyer B, does not resolve his main doubt. The distinction 
arose from the historical fact that l^al aid societies generally confined themselves 
to civil matters. Analytically the two agencies are as alike as two sessions of the same 
court; both were called into being by the same general causes, both exist for the same 
purpose, and both stand in the same relation to the administration of justice. While 
they have operated in different fields, evolution is fast breaking down this distinction, 
for many legal aid organizations are giving defence in criminal cases, and the defender 
agencies are giving their aid in civil cases. 

Finally, it is necessary to distinguish between that part of criminal law which deals 
with serious crimes such as murder, burglary, larceny, assault and battery, and that 
part which is concerned with relatively trivial matters such as selling without a li- 
cense, violations of the road law, of the building or sanitary codes, in short, j)ublic 

^ For example iee an article in the New York Evenino Sun for March 26, 1917. 

' Chapter XIX, Types of Legal Aid Organisations, | 6. Public versua Private Organisations, page ISQi 
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torts, and with such lesser crimes as drunkenness, street^walking, and vagrancy. In 
a rough way the line of cleavage is between the inferior courts and the superior 
courts of general criminal jurisdiction. The defender is concerned primarily with the 
more serious offences and with the defence of persons in the superior criminal courts. 
The foUowing discussion deals with that field. There are defenders in some inferior 
courts, but they stand on quite a different footing and their consideration will be 
taken up in a separate section. 



§2 

Whether the defender in criminal cases is necessaiy to secure equal justice to poor 

mr J A persons accused of serious crimes depends on the answers given to 

1 he ATsntment ,, ,t .• 

^ these three questions: 

1. Do we believe that persons accused of the more serious crimes should have 
adequate representation ? 

2. If so, does the existing law and practice secure such adequate representation? 
8. If the existing system is inadequate, is the defender a sound plan for securing 

proper representation? 

The first question answers itself. When our general principle of the right of ac* 
cused to have counsel is combined with the principle of freedom and equality of 
justice, the conclusion is inevitable. Nowhere has any one openly declared that poor 
persons in serious criminal cases should be left without adequate representation. Such 
a claim would be tantamount to arguing for a return to the harsh English criminal 
law, as it existed prior to the American Revolution, forbidding accused persons to 
have the assistance of counsel. In its effect on the individual poor person standing 
accused, in its effect on the administration of justice, and in its political effect there 
is no distinction between precluding an indigent by law from having counsel and 
erecting a system which in fact precludes him from obtaining counsel. There is 
unanimity of opinion that the administration of the criminal law should guarantee 
that no one shall be convicted of a serious crime without a fair trial, and without 
adequate representation. 

§8 

In weighing the fairness of the existing system there are two half-truths which have 
served too often to tip the balance, but which must strictly be ruled out of account 

because they beg the question and prejudge the issue. The first is the 

widespread impression that people are not arrested unless they are 

^^ ^ guflty; * that when the blue-coated officer of the law takes a man into 

custody, there ^^must be something in it." The second is that too much protection 

^ Cf. 78 Ann. Am. Ac. Pol. & Soc. Science (1917X IN. 
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is afforded already because the guilty sometimes escape conviction. A sound judgment 
cannot be predicated on such biased premises, but must be arrived at from an examina- 
tion of what protections are actually accorded poor persons accused of crime. 

Eight distinct protections may be discerned in our present administration of crimi- 
nal law. Stated in the order of procedure they are: (1) at the preliminary arraign- 
ment a case against the accused must be made out; (2) if he is held, the district at- 
torney reviews the case and may, if the evidence is insufficient, dismiss or nol pros 
the complaint; (3) thereafter the grand jury deliberates and will not indict except 
for cause shown; (4) an investigation is made by an impartial probation staff; (5) at 
the trial the judge guards the defendant's rights; (6) the law lends its assistance by 
presuming innocence and requiring proof beyond reasonable doubt; (7) the prose- 
cuting attorney is a judicial official, so that in theory he is interested only in the 
whole truth and thus acts for the defendant; (8) if persons are too poor to employ 
counsel, provision is m^e for assigning counsel in their behalf. 

This last is the crux of the situation. The other seven do not of themselves afford 
adequate saf^uards. Standing alone and without counsel for the accused to call 
them into action, they would be of doubtful efficacy. This is because they are quali- 
fied, not absolute, protections. Singly or in combination they provide no sure test 
of guilt or innocence. They were never designed for that purpose. They are useful in 
winnowing out the clearer cases of innocence, but all other cases pass beyond them to 
a final determination by jury verdict. Through them many innocent persons have 
been released, but likewise through all these seven stages have gone many cases in 
which innocence did not appear until it was brought out by counsel for the defence 
at trial. 

A brief review shows these statements to be true and why they are true. The pre- 
liminary hearing before a magistrate is intended to determine only whether the ac- 
cused is so palpably innocent as to be entitled to immediate release, or whether there 
is sufficient evidence to hold him for further investigation and action by the grand 
jury, in technical language whether there is "probable cause.** Not only does the 
law expect persons, if there is any sufficient evidence, to be held, but the magistrates, 
particularly where the charge is serious, hesitate to free a man if there is any evi- 
dence against him and incline to pass the responsibility on to the higher oourt.^ At 
these hearings no counsel are assigned. 

In New York in 1914, of 13,327 men and women arraigned for serious offences, 
7088 were held for trial. That forty-seven per cent were discharged demonstrates the 
need for this protection. Further, it proves the falsity of the generalization, based on 
a lack of understanding as to how easily the organized power of society can be started 
in pursuit of an individual,* that most persons who are arrested are guilty. The fair- 
ness of our existing system cannot be supported by lightly assuming that it deals 

^ 5 Joarnal of Criminal Law and Criminology, 961; 6 Ibid. 21 ; Train : The Britoner at the Bar (2d ed. 1915). page 66. 
* AnnucU Report for 1014 of the New York City Magistrates* Courts, page 150. StatiaticB firom 1905 to 1914 are given. 
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only with criminals who deserve no protection, but must depend on the provision it 
makes for an impartial determination of guilt or innocence after a full hearing at 
which both sides are adequately represented. 

The second protection is the review by the district attorney. This is aimed pri- 
marily to ascertain whether the state can make out a case. It does not purport to be 
a thorough review of both sides.^ The district attorney cannot know all the fisicts 
favoring the accused, for rare indeed is the prisoner who will confide in the man who 
is to prosecute him. Similarly, the grand jury hearing is ex parte. Neither the ac- 
cused, nor his counsel, nor his witnesses are heard.^ Their presence is prohibited. The 
proceeding is summary — seven minutes per case is the average deliberation of the 
grand jury in New York — and it is of so little value for any purpose that its abo- 
lition is seriously considered.' 

In jurisdictions where a probation staff is attached to the criminal courts its 
investigation is unquestionably impartial. But it is an enquiry into the prisoner's 
personal history, past record, associations, and environment (of importance in assist- 
ing the court to fix a just sentence) rather than into the facts constituting the crime 
chained. The probation oiScer does not testify at the trial; his lips are sealed until 
after verdict.* 

At the trial the judge presides over the proceedings and guarantees, so £ar as it is 
within his power, that they are conducted fairly and in accordance with the prisoner's 
l^al rights. It was long maintained in England that this was a complete protection 
in itself, so that the accused needed no counsel.^ In practice, however, it proved demon- 
strably inadequate and was abandoned in 1908.^ This safeguard through judicial 
control is in reality very limited in scope. It is not because our judges are dishonest, 
unwilling, or incapable. They desire to follow Bacon's adjuration:'' 

^ A judge ought to prepare his way to a just sentence, as God useth to prepare 
his way, by raising vajleys and taking down hills; so ihat when there appeareth 
on either side an high hand, violent prosecution, cunning advantages taken, 
combination, great power, great counsel, then is the virtue of a judge seen, to 
make inequality equal, that he may plant his judgment as upon an even ground." 

The trouble is that under our existing system the judge has so little opportunity 
to ^' make inequality equal." His hands are so much tied that he is more of an aloof 
umpire than an active protecting official.^ He rules on objections made by counsel, 
but does not himself interpose objections to testimony. Except in the federal courts 
he is forbidden to express any opinion or to instruct the jury on the facts. In an ob- 

^ The Office of the Public Defender (Los Angelea, 1914X page 8. 

* 6 Joornal of Crun. L. 661 ; 6 Ibid. 222; Train: The Prisoner at the Bar, pace 66. 

* Olson : S^ficiencf/ in the Administration of Criminal Jvstice (1017), pages 14 et seq, 

* 6 Journal of Grim. L.22 ; Probation Manval, published by the Massachusetts Commission on Probation (1916X page 17. 
' Fultx: Public Defender, 81 American Law Review (1897), 304. 

* After much agitation the Prisoners* Defence Act was passed in 1008 to proride counsel to represent the accused. 
^ Francis Bacon: Essays on Counsels CivU and Moral, LVI, Of Judicature. 

* 6 Journal of Grim. L. 406 : 6 Ibid. 22. 
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vious miscarriage of justice he can order a new trial, but the practice is seldom to 
interfere with jury verdicts. The judge labors under the further difficulty of know- 
ing only those fisu^ts that are introduced in evidence. A defendant, who was unrepre- 
sented and could not secure the attendance of witnesses, might have a valid defence 
of which the judge would be ignorant because the facts would not be before him. He 
could not learn the fisu^ts for himself, since he is neither empowered nor equipped to 
conduct any investigation. 
^ The law attempts to throw its protecting mantle over the prisoner by means of 
/ three rules which in books are strongly in his favor, but which in action are uncer- 
tain quantities. It presumes the defendant innocent up to the moment when the fore- 
man pronounces the jury's verdict. This rule in practice has little, if any, effect. The 
whole criminal system runs counter to it. If it were taken seriously, the state would 
long since have placed at the disposal of the accused resources, comparable to those 
arrayed against him, to enable him in fact to defend or assert the innocence which 
in law presumably attaches to him.^ A second rule requires guilt to be proved ^be- 
yond a reasonable doubt.** Although every defendant's counsel urges this in his argu- 
ment and every judge states it in his charge, it is a matter of conjecture whether 
juries clearly understand it or its equivalent of ^^moral certainty," and, if they do, 
whether they foUow the l^al line closely enough* to make it a factor of any impor- 
tance in their deliberations. The third rule, that the defendant's failure to testify is 
not to be construed against him, is commonly disregarded by juries' and is fast be- 
'^ coming a dead letter. 

That the prosecuting attorney is a judicial officer is a sound statement of law, but 
the deduction that he therefore acts as much for the accused as for the state is not 
warranted. To an extent he may aid the defendant by his review of the case and by 
fairly presenting the evidence to the grand jury as has been indicated,^ but at the 
trial he acts primarily as advocate for the government. He may aim to produce the 
whole truth, but he seldom knows, or can know, the defendant's story. In every popu- 
lous district he is an extremely busy, generally overworked man, necessarily occupied 
in trying cases to the best of his ability, and with little time or opportunity to look 
out for the other side. In the heat of trial and in his zeal to convict, the prosecuting 
officer has often gone such lengths that new trials constantly have to be ordered by 
courts of last resort because of his unfairness.^ An epitome of adjudicated cases reveals 
that he ^^has misstated the facts and obtruded improper matter into his opening state- 
ment to the jury, has impressed the jury by the suggestion of crimes other than the 
one charged, has attempted to get improper matter before the jury, has abused 

^ Of. Report of iht 3fataac^twetf« Comiminion oftk IvKmiaraiiofi (1914X page 112 ; HvMirify Report of SpeeUU Oom- 
mittee on the Public Defender of the New York Countv Jjawwen* Aeeoeiatian (1914), page 11. 

' Train : The Prieoner at the Bar^ pases 169-161 ; Storey : Reform of Orimiinal Procedure^ pace 214 

' Train : pp. eit, pages 20T et Mff. 

* See ante, page 109. 

* Preliminary Report for theNational Economic Leamte on JBIfflcienev in the Adminietration cfJuetice. page27. 
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witnesses, injected his personal and unsworn and damaging statements into the tes- 
timony, called the defendant all the vile names in his too plethoric Billingsgate dic- 
tionary, and has resorted to all sorts of reprehensible devices to awaken prejudice."^ 
Much of such unfair conduct is due to the peculiar difficulty under which the district 
attorney labors. He is pitted against lawyers who are willing in their defence to use 
every trick, strategy, subterfuge, and device in their repertoire to delay or defeat 
him. He is forced to adopt an aggressive, distrust^l, partisan attitude which is not 
consistent with the theory of his official impartiality.' In short, to expect him ade- 
quately to represent both sides is, as every lawyer knows, to expect the impossible. 

These seven safeguards are essentially latent, not active, in their nature. The shrewd 
criminal supplied with money and able counsel may employ them and the technical- 
ities which accompany this procedure to such an extent as to set the whole system at 
naught. Because some such striking instances are known to most people, when these 
several protections are stated one after the other, there is a temptation to jump to the 
conclusion that the law is already too considerate of defendants. It is overlooked that 
in the cases of the poor, standing alone without counsel and without funds, they may 
prove unavailing. 

The great defect, which is common to them aU, is that they are effective only in a 
negative way. Everybody who investigates the case fortrial — from the complainant on 
through the police, bureau detectives, and the district attorney — is on one side. If the 
evidence shows the defendant to be not guilty, the protections operate ; but nowhere in 
this system is any provision made for ascertaining the facts or the lawin &vor of the ac- 
cused. Many defences are affirmative in their nature, as character evidence, self-defence, 
alibi, and the bias or malice of the complaining witness. The type of case in which 
innocence fails to manifest itself at one stage is precisely the -tjrpe of case in which 
innocence will not be discovered by these protections at any stage of the proceedings. 

These are the reasons why the foregoing checks and precautions &il to secure to 
the poor as adequate protection as we believe to be the right of every individual 
accused of serious crime. Adequate protection, in last analysis, depends on adequate 
representation, so that if our criminal procedure, as it stands, is to be found sufficient, 
it must be on the ground that it does provide proper representation to the poor 
through its system of assigning counsel. 

After a case has reached the superior court and passed through the preliminary 
stages, the prisoner is required to plead guilty or not guilty to the indictment, and 

^ With only a change of tense, this sentence, every phrase of which is supported by decisions, is to be found in 
Fnltse : 2%e Public Defender ^ 81 American Law Rev. 895. More recent cases are cited and quoted in Goldman : The 
P%iblic Defender^ pages 88-81 ; Wood: TKe Place of the Public Defender in the Adminietration ofJueHce, page 9l 

* 6 Journal of Crim. L. 862; McCnlloch: Here is Juttice, 81 Everybody's Magasine (1914), S48, M9; Goldman: 'l%e 
Public Defender, chapter iii. Public Prosecution and Prosecutors; The Office of the Public Defender, page 9 : The 
Place of the Public Defender in the Administration of Jvsf ice, page 8. 
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at this time, if he has no counsel and is too poor to employ his own counsel, it is the 
rpj^ ^ . practice in the majority of American jurisdictions for the judge to as- 
•PA' /7 ^^^ ^^"^ some lawyer to act in his behalf at the trial. In this one par- 
j in^rw ^^[^ department the traditional administration of justice has recog- 
nized that the function of the attorney is essential, that there are per- 
sons who cannot afford attorneys, and that therefore in the furtherance of its justice 
the state must gratuitously furnish such persons with counsel. 

The assignment sjrstem varies from state to state, but its important features are 
these. Counsel are always assigned in murder cases, and this is true even in those states, 
such as the New England States, where there is no general assignment system. In mur- 
der cases assigned counsel are paid and in many jurisdictions have an additional aUow- 
ance for expenses.^ In about half the states counsel are assigned in all felony or more 
serious cases, that is, to practically all defendants who appear in the superior crim- 
inal courts without their own counsel. In all but seven states counsel in such cases 
are not paid and have no allowance for expenses. 

Although there are local exceptions due to the £Eumess of the law in reimbursing 
counsel or to the exceptional pains of the judge in making assignments, the follow- 
ing generalization as to the system is warranted: in murder cases the assignment of 
counsel has been reasonably successful, often brilliantly so, and in all other cases 
it has been a dismal fEulure. This is no paradox; the reasons for this partial success 
of themselves show why in the main the system has been, and was bound to be, a 
failure. 

Counsel assigned in murder cases work with great zeal. They generally earn a greater 
fee than the state pays and expend more than they are reimbursed. But it is recog- 
nized that the newspaper publicity which attends a murder trial gives a lawyer the 
best advertising he can ever have and is just as valuable as a cash payment. The fact 
that the defendant's life is in his hands naturally spurs the lawyer on. In a word, the 
case appeals simultaneously to the lawyer's self-interest and to the best traditions of 
his profession. 

The situation is reversed* in other cases. The prisoner arrested for burglary, rape, 
or assault may arouse no sympathy, in fact the matter may be revolting. More im- 
portant, the average lawyer, however honest and desirous of performing his profes- 
sional obligations, cannot afford to give a thorough defence. Even if he could devote 
several days' time to the trial, he cannot pay out of his own pocket for investigators, 
detectives, and medical, handwriting, or other experts. Witnesses may be in other 
states, and he can neither pay their travel expenses nor engage counsel to take deposi- 
tions. The situation forces on the conscientious lawyer the ugly dilemma of either 
spending largely of his own funds or of giving an improper defence. Few lawyers are 

' This is so in Massachusetts, where counsel are assigned only in capital cases. RevUed Laws of 1902, c. 107. SI 16, 17. 

' District Attorney Smith, of Nassau County, New York, wrote to the Committee on the Public Defender of the New 
Yorlc County Lawyers* Association : ** I find that attomeirs assigned to defend persons charged with crime other than 
capital cases do not always take the same interest in behalf of their clients as attorneys do who are retained.** 
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in a position to take the former course. The more well-to-do attorneys are entirely 
out of criminal practice, and as they lack experience in this work are virtually exempt 
from assignment.^ 

In the light of reason and in the face of the evidence which has been adduced it 
is clear that the assignment system in all but capital cases is unfair to the attorney, 
unfair to the accused, and that it does not work.^ The adverse report on the public 
defender by the New York City Bar Association admits, ^^There is considerable force 
in this contention" that **a poor man's defence is seriously hampered and often pre- 
vented by the failure of our laws to make any provision for the expense of investigat- 
ing and obtaining evidence, or for compensation to assigned counsel, except in mur- 
der cases."* The adverse majority report of the New York County Lawyers' Associ- 
ation makes the statement that ^^juries are prone to extend sympathy to defendants 
when it appears that counsel has been assigned to defend them."^ As an argument, 
this is an admission which gives the case away. As a fact, the jurors cannot know 
whether counsel is retained or assigned except in rare instances. Once they did know, 
for a frank advocate closed his address to the jury with : ^^ This man has no lawyer. I 
am only assigned counsel. I get no pay. My only reward is in heaven, and how can I 
ever get there!" 

Courts have made spasmodic efforts to whip the assignment system into shape by 
enlisting the leaders of the bar, but the attempts have not succeeded and have been 
short-lived. Assignments as a rule, except in murder cases, fall either to very young 
members of the profession who are willing to serve for the sake of the experience, or to 
a peculiar class which has arisen in response to our curious condition of affairs. How- 
ever amusing to the bar the custom of assigning criminal defences to its most recent 
accessions may be, the proceeding on its face is unfair. With legal education as it is, 
the fledgling is little more qualified to defend than the prisoner is to conduct his own 
defence. Every lawyer remembers his first cases. However great his zeal or untiring his 
efforts, the inexperienced attorney labors under an enormous handicap. It cannot be 
said that where liberty and disgrace are the stakes a contest between an experienced, 
capable district attorney armed with all the resources of organized society and a young, 
untried, resourceless attorney, generally embarrassed and often frightened, is a fair 
trial.* 

A consideration of the second class of attorneys to whom assignments fall brings 

*■ See Protpeetui of New York Volantary Defenders Committee, published in the New York Imio Journal for March 
19, 1917, and also separately in leaflet form. 

' See 5 Joamal of Grim. L. 486, 927 ; 84 Independent (1916), 86, 94; Pragpeettu of the New York Voluntary Defend- 
ers Committee; Wood: The Place of the Public Defender in the AdminigtraHon of Juetiee (1914X paces 6-8 ; Gold- 
man : The Public Defeinder, chapter ii. The Injustice of the Assigned Counsel System ; J. P. Schmitt : The Duty of So- 
ciety to the Poor before the Laii7(1914); Minority Report of the Public Defender Committee of theNew York County 
Lawyers' Aseociation, containing letters from judges and district attorneys. 

' Fifth Report of the Law Reform Committee of the New York City Bar AMSoeiation (1916), page 16. 

* This statement in the Majority Report may be found in Bench and Bar, ua, toI. ix, p. 818. It is quoted and pointed 
out on page 18 of the Minority Report. 

* Wood: The Place of the Public Defender in the Administration cf Justice, page 6 ; 6 Journal of Grim. L. 486 ; Gokl- 
man: The PuXAie Defender, page 90. 
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us to one of the sorest spots in all our administration of justice. Just as the n^lect 
to appreciate the position of injured workmen brought in the contingent fee with its 
train of abuses, so the impossibility — to the honest lawyer — 'of the assignment sys- 
tem has given rise to the ^^professional" assigned counsel. Less polite terms, such as 
"jail lawyers," "shjrsters," and "Tombs runners," are often used as descriptive of this 
class. Every lawyer who has the slightest acquaintance with the criminal side knows 
that this condition exists; it is frankly admitted even by those who disbelieve in the 
necessity for a defender in criminal cases.^ 

These men have learned how to make a living out of assigned cases. On days when 
the grand jury returns its indictments, and the prisoners are brought to the rail to 
plead, these lawyers may be seen sitting within the bar enclosure expectantly waiting.^ 
Sometimes they are easily identified by their "lean and hungry look."They are willing 
to take assignments because they have succeeded by intimidation, threats, extortion, 
and even worse, in putting the assignment system on a commercial basis. They know 
how to strip a prisoner and his relatives of every last cent. For one whose conscience 
permits him to magnify the crime, the sureness of conviction (unless he is paid to 
defend), the severity of the judge, and the horrors of prison, the process is simple 
and produces results. They have procured fees in devious ways, ranging from com- 
pelling the mortgage to some shark of all the household goods to forcing the pris- 
oner's wife to sell herself on the streets. That this degradation exists in connection 
with the administration of criminal justice is common knowledge. And back of the 
professional assigned counsel have grown up runners and straw bondsmen, who have 
worked their way into the jails, corrupted officials, and preyed on the prisoners.* 

A system of justice which entrusts one of its essential functions to such men is a 
bad system. If well paid, the professional assigned counsel undertakes a defence that 
knows no bounds of honesty or propriety. It is largely this sort of conduct which 
has forced prosecuting attorneys out of their impartial position into an attitude of 
hostility and distrust. In these cases it would be ridiculous to consider the lawyer as 
a minister of justice. If not paid, he is perfectly willing to betray his client by n^lect- 
ing the case, or forcing him to plead guilty, or deserting him altogether. 

The assignment of counsel in criminal cases, except when the offence charged is 
murder, has been a general failure. In part it has become a means of extortion. As 
a system, both in plan and operation, it deserves unqualified condemnation. 



^ See F*ifth Report of the Law B^orm Committee of the New York dtv Bar Aeaociation^ pace 14. 

' Pro8f>ectue of New York Voluntary Defender! Committee, page 2. 

* For statements as to the existinr situation see Wood : The Place of the P^diUc Defender in iheAdminUtration cf 
J-uetice ; Goldman: The Public Defender , page 19 ; Report of the Maseachtuetts Commieaion on Immiir<ition^ page 
HI ; Report of the Boeton Municipal Court (1916X page 16 ; Train : The Prieoner at the Bar, pages 72-77 ; Report cf 
the Chicago Bar Aa8ociation(.19l9\ pages 29, 76 et eeq. ; 7 Journal of Grim. L. 696 ; Final Report of the New York Com^ 
miteion to biquire into Courte of Inferior Criminal Juriediction, Aaeembly No. 64 of 1910, p. 70 ; Chicago £w A, 8. 
BvUetin, 1912-18, No. 1. p. 7 ; 1 Kansas City L. A. R. 10; 27 N. T. L. A. R. 34 ; 83 Ibid. 18; 38 Ibid. 11, 22 ; 16 N. Y. Legal 
Aid Rev. No. 8, pi8; Proceedings of Fourth Convention cf Legal Aid Societies^ page 20. 
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§5 
Because of this breakdown the idea of a defender in criminal cases came into being 
and in the last few years has grown apace. Some attempt has been made to discredit 
^, the plan by stamping it as visionary, as a prelude to complete sodal- 

^ , - ization of the bar, and as subversive of fundamental rights. Tlie pro- 

f* Ajmt p; po^ ^ establish a definite defender is not revolutionary, nor is the 
^ thought new.^ It is not an untried experiment, but one that can be sub- 

jected to the test of accomplishment. The essential underlying ideas in the proposi- 
tion are two : first, that the official or attorney responsible for the defence of indi- 
gent prisoners should be paid for his services and his expenses defrayed; second, that 
instead of having counsel changing from case to case, all the work should be central- 
ized in the hands of one ofiicial or organization. 

The criminal procedure of other countries shows that elsewhere much progress 
has been made in these two directions. For centuries in Scotland there has been an 
arrangement whereby the bar associations (both of advocates and solicitors) each 
year designate certain members to act for the poor, and to this group all assignments 
are made, thereby securing responsibility and a certain amount of centralization.^ 
In New Zealand, the magistrate, if satisfied after examination of the poverty of the 
defendant, cutsigns him counsel from the list furnished by the Law Society. Such 
counsel receives the same fees as the local Crown solicitor for the prosecution, and 
is allowed money to defray expenses.^ In Rome, there is a Society for the Gratuitous 
Defence of Accused Persons, composed of counsellors and attorneys, which was 
licensed 9i& a charitable corporation in 1904 and represents the plan of a legal aid 
society for criminal cases.^ In the Argentine Republic, the defence is entrusted to 
counsel appointed by the Supreme Court for life at a monthly salary; in Norway, 
the expense of counsel for the defence is borne by the state; and in Denmark, the 
court appoints for each case a prosecutor and defender, both being selected from 
a list of public attorneys appointed by the King.*^ 

In America, the idea was urged at the end of the eighteenth century. Concurrently 
with the work of the constitutional conventions, which did much to put accused per- 
sons in a more favorable position, Benjamin Austin wrote ;^ 

"As we have an Attorney General who acts in behalf of the State, it is proposed 
that the Legislature appoint another person (with a fixed salary) as Advocate 



^ 6 Journal of Grim. L. 669; FiSth Report cf the Law Btform Committee of the New York City Bar Aeeociation 
(1916), page 2. 

* Keedy: Criminal Procedure in Scotland^ American Institute of Criminal Law and Criminology, BuUetin No. XI 
(1918), page 11. 

* 48 Law Journal CL918), 688 ; 19 Virginia Law Register (1914), 788. 

* Chicago Legal Aid Beview, vol. v. No. 8 (October, 1908), p. 7. 
' Goldman: The Public Defender, pages 9-18. 

* Honestus: Obtervationa on the Pemiciotta Practice of the Law, page 26. 
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General for all persons arraigned on criminal prosecutions; whose business 
should be to appear in behalf of all persons indicted by the State's attorney." 

After a period of quiescence the idea was revived, and by 1896 legislation pointing 
toward public defence had been introduced in a dozen states.^ Since then the move- 
ment has gone forward with accelerating velocity. In 1906, Arthur Train in his £&- 
mous The Prisoner at the Bar wrote of the imperative need for relief in criminal cases 
and advocated an organization analogous to the legal aid society.' Two years later 
Dean Wigmore wrote, *^ Ultimately we shall have a public defender, appointed and 
paid by the state, precisely like the public prosecutor."' In 1909, the New York L^al 
Aid Society was petitioned to undertake the defence in criminal cases.^ During 1909 
and 1910, the proposition was urged in Cleveland by the L^al Aid Society.^ A year 
or two later, a pamphlet^ was prepared by J. P. Schmitt of the New York Bar strongly 
advocating the idea, which is of especial interest because it names Judge Latshaw of 
Kansas City as ^one of the ablest advocates of the establishment by the State of a pub- 
lic defender." The significance of this statement lies in the fact that Judge Latshaw, as 
presiding Justice of the Kansas City Criminal Court, has done everjrthing within his 
power to make the assignment system successful, and unquestionably in his court it has 
operated more satisfactorily than in the large majority of other courts. His endorse- 
ment, therefore, is that of one who has seen the assignment system at its best. In 1914, 
the Massachusetts Immigration Commission reported squarely for the public defender 
and proposed a bilL'^ From 1914 on, there has been a flood of articles in both legal and 
popular magazines, bar associations have appointed special committees to consider 
the plan,^ and a large number of bills have been introduced into the various state 
legislatures.* 

An examination of this literature reveals the fact that the defender idea, in last 
analysis, is nothing more revolutionary than a plea for the extension of what is best 
in the assignment system and for reorganization along modem lines of efficiency. As 
payment of a reasonable sum for services and expenses in murder cases has worked 
well, let it be extended to the other cases, for assignments in all cases rest on the same 
principle and are used to secure the same result. As centralization of work makes for 
economy, efficiency, and responsibility, let there be, instead of a shifting group of 
attorneys, one definite official or organization charged with the duty of defending the 
poor, to whom all assignments may be made. 

1 Fults : The Public D^ender, 81 American L. ReT. (1897) 398. 
' Train : The Prwmer at the Bar, page 77. 

* Chicago Legal Aid Review, vol. t. No. 8 (October, 1006), p. 7. 

« 7 N. Y. Legal Aid Review, No. 2 (April, 1900). p. 1. *8CleTeIaiid L. A. R. U; 4 IMd. 13. 

* The Duty cf Society to the Poor b^ore the Law. This Is undated. It was published in 1014. 

' Report of the MasaaehtieettM G)mmi9aion on Immiffration, pages 112, 228. 

' In addition to the two New York CJommitteea whose reports have already been cited, see 1916 Report of the CSkicago 
Bar Aeeociation, page 88 : 1916 Ibid., page 76; 1017 Jbid., page 60. 

' For a chronolomr of the legislation from 1918 to 1016 see Goldman : The PtMic Defender, pages 87-06. Since 1016 
legislation has been introduced in Connecticut, Coliurado, and Virginia. 
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Provision for the first ^ defender in criminal cases was made by the Los Angeles County 

Charter' which, after adoption by the people and ratification by the legislature, went 

T* nw* y7 ^°^ eflfect in June, 1913. After civil service examinations, Walton J. 

^ Wood was selected for the position, and his office was opened on Jan- 

- . uary 7, 1914. In February, 1915, a defender in the municipal court was 

provided in Portland, Oregon,^ in July a defender in the superior court 
was established in Omaha ;^ and in November the city of Los Angeles created a police 
court defender.^ In February,1916,thecity of Columbus under its Home Rule Charter 
made provision for a defender in the municipal court.^ Ir^N^w York a splendid organ- 
ization under the name of the Voluntary Defenders C6.jH$iittee began work on April 
58, 1917. 

Under the impetus of the movement several states have passed laws entitled acts to 
establish'^ public'' defenders, but the provisions only go half-way, so that it is some- 
what inaccurate and rather misleading to consider them as establishing definite offi- 
cials or organizations, though they are unquestionably steps in that direction. Thus 
Virginia in 1916 provided for the appointment of a defender in Richmond by the 
presiding justice, to hold office for two years, but to be paid no salary unless the city 
council should see fit to appropriate a sum for that purpose.'^ Such a law secures cen- 
tralization, but still leaves the old difficulty of putting an unfair, if not impossible, 
burden on the attorney. The Connecticut l^islature in 1917 authorized the judges 
of the superior court to appoint an attorney as defender for the term of court, his 
services and expenses to be paid out of public fimds.^ This makes possible adequate 
representation, but loses the advantages of permanent responsibility. 

As the work in Omaha is relatively small, and as no reports have been issued, the 
test of the defender in the superior court on the basis of accomplishment is best made 
by examining the work done in Los Angeles and New York. An idea of the extent 
of the work is gained from the following record of cases undertaken: * 

GUy Period Caaes 

Los Angeles January 7, 1914-June 30, 1914 900 

Los Angeles Jnly 1, 1914- June SO, 1915 460 

* In 1011 Oklahoma provided ita Commissioner of Charities with an official who was called a " public defender.** The 
title was a misnomer. His fanction was not to conduct the defence of poor persons in criminal cases but, as defined by 
the statute, to " institute, prosecute, or defend any suit or action in any court on behalf of any minors, orphans, de- 
fectives, dependents, and delinquents.'* This office was abolished in 1914. See Fifth B^portofihA Law B^urm Com- 
mittee of the New York City Bar Aesoeiation (1916), pages 4-8, 26. 

* Los Angeles County Charter, S 23. * City of Portland, Ordinance No. 80,107 of 1016. 

* The law was passed by the Nebraska legislature in 1916. Session Laws of 1916, c. 186. In Jnly, 1916, the Govemor 
made an ad interim appointment. Since November, 1916, the office has been elective. 

* City of Los Angeles, Ordinance No. 88,848, new series. 

* Proceedings cf Fourth Conference of Leoal Aid Societiee, page 188. 

* Vu-ginia, Act* of Auembly of 1916, c. 204. See also c. 878. * Connecticut Public Ade of 1917, c. 226. 

' The Los Angeles figures are taken fk-om the annual reports to the County Board of Supervisors, the New York 
figures from the published report for April-May- June, 1017. 
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CVfy Period Cam* 

Los Angeles Jnly 1, 1915-Jime 90, 1916 481 

Los Angeles Jiiljr 1, 1916-June 30, 1917 529 

New York April 9, 1917-Jime 90, 1917 195 

The large majority of these cases involve felony chaiges; a few matters of parole 
and pardon are included. Owing to the newness of the work, accurate or standard- 
ized classifications are lacking. By translating the figures into percentages, some idea 
of the nature of the work may be obtained. In Los Angeles, the work is divided as 
follows:^ felony cases 64 per cent, non-support matters 19 per cent, juvenile offences 
9 per cent, the remainder representing inebriety and insanity cases, paroles, and con- 
sultations. In New York, th^ felony cases are subdivided and are:' burglary S8 per 
cent, larceny 80 per cent, ro£|!^ry 12 per cent, assault 8 per cent, homicide 3 per cent, 
and the balance miscellaneous crimes. 

Of greater significance is the record as to what happened in these various cases. 
By keeping the figures in percentages a more accurate idea is gained. 

Diapotition Lm Angtiet New York 

neas of guilty entered 68.0% 76.0% 

Tried and convicted 19.0 9.6 

Tried and acquitted 5.7 5.3 

Jury disagreed 1.9 — 

Case dismissed 11.0 5.9 

Discharged on recognisance — 10.5 

After a plea or finding of guilt the defender's work still continues. When sentence 
is to be imposed, an excessive or unmerited prison term may constitute as great an 
injustice as an erroneous verdict. At this stage it is the duty of the defender to in- 
form the court of all the surrounding circumstances, the condition and past history 
of the prisoner's life, to ask mercy where it is deserved, and to assist the court in 
arriving at a just disposition of the case.' In Los Angeles, of ^8 persons who pleaded 
or were found guilty, probation was granted to 107; in New York, of \%\ persons 
who came up for sentence, 46 were released under suspended sentences. People r. 
Harris is a California case which illustrates the need for adequate representation after 
determination of guilt, if the court is to be enabled to mete out justice.^ Harris was 
arraigned as a burglar, pleaded guilty, and claimed that he had entered the house 
to secure food. The defender's investigation revealed that he had been unable to se- 
cure work, had applied to the chief of police and secured a job for one day, had nearly 
starved for two days before committing the crime, and that his record was clear. As 
he had not actually stolen anything, the question of restitution was not involved. He 

^ Prom Uie 1916 B«pori to the Board of Superrisors. 

' Report cf Fbluntory Dtteryd/er% Oommitf ee, AprH-May-Jun^, 1917. 

* Cf. Broapectru of the Voluntary Defenders Committee, page 8 ; TK* Place cf the Putdic Defender in the Admins 
igtration of Justice, page 10. 

* Thii case is reported in The Ptaoe of the PtMic Defender in the Adminietration of Jiwtfoe, page 11; we abo 
60 Review of Reriews (1914), 742. 
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was released on probation, which disposition was unquestionably fairer to him and 
more in the interests of society than a term in the state prison. 

How far the defender will prevent the conviction of innocent persons cannot, in 
the nature of things, be answered with precision or by statistics. The question is based 
on an imaginary premise, for we rarely know whether the accused is guilty or inno- 
cent. In the more serious cases there are seldom impartial eye-witnesses to the act. 
Only the accused, and sometimes his accuser, has absolute knowledge, and the word 
of neither can be accepted as final. There is no standard of comparison, for it is im- 
possible to determine how many verdicts of guilty are erroneously found under our 
present system. From time to time cases come to light where error appears to have 
been committed,^ but this again is conjectural, for we lack even a court adjudica- 
tion as a guide. We have no proceeding, such as that in France,' whereby a man once 
found guilty and his case closed can some time later secure a new trial and be pro- 
nounced innocent. With us, he may be pardoned or paroled, but never acquitted. 

It is unquestionable that the existence of the defender must prevent some unjust 
convictions. We believe that by a jury verdict after a fair trial we approximate the 
truth as closely as is possible. The defender reduces the da,nger of error to a mini- 
mum because he guarantees a fair trial to every one.' This is the fiact in Los Angeles. 
Although the defender instructs more of his clients to plead guilty than did assigned 
counsel under the former regime, and although he tries only cases where he has £sdth 
in the defendant, he has secured a substantially larger number of acquittals.^ 

The case for the defender rests primarily on the fact that such an office performs 
an essential function in the administration of justice more efficientiy, more economi- 
cally, and with all-round better results than any other plan. The increased efficiency 
can readily be appreciated. It is apparent that, if other factors are anywhere near even, , 
the attorney who devotes all his time to criminal work is more familiar with the law 
and the details of procedure than the attorney who is occasionally assigned a case. Cen- 
tralization of work makes specialization possible. The office learns the easiest method 
of conducting the work, it develops its own staffof investigators, and knows the proper 
authorities to consult as points €Uise. The defender becomes an expert in criminal law 
just as we have experts in patent, or mining, or corporation law. Tlie result is the same 
as the greatiy increased efficiency in caring for the civil cases of the poor which has 
resulted from centralizing all such work in a well-organized legal aid society. 

A defender's office, whether supported by the state or by contributions, obviously 
costs more than assigned counsel who are paid nothing. If, however, adequate repre- 
sentation is to be had, assigned counsel must be paid and their expenses reimbursed, 

^ Of these the most recent is the Stielow case in New Torlc, New Yorlc TimeM for May 12, 1918, page X 6. See also 106 
OnUook (1914), 860; Boston Herald for October 10, 1917; and the statement of Judge Cris^ in 68 Ann. Am. Ac. Pol. & 
Soc. Science (1914), 179. 

* For an explanation of the French review proceeding see Richard W. Hale : The Dreyfue Story (8d ed. 1899). 

* The Flaee of the P-ubHic Defender in the Adminiatration of Justice, page 18. 

* The statistics are given post, page 128. 



120 THE REMEDIAL AGENCIES 

so that tbe true comparison to determine the more economical method is between the 
defender and paid assigned counsel. During its first ten months the expense of the 
criminal department of the Los Angeles office was about $8400; during 1915, $9400; 
and during 1916, $11,161.40.^ The average cost per case was respectively Si^.86, 
$^.88, and $21.88, or a flat average for three years in 1S24 cases of $21.87 per case. 
In the superior criminal court for Milwaukee, where assigned counsel are paid, the 
expense over a period of four years ending 1918 averaged $4934.25 per year for 121 
assignments each year, or an average cost per case of $40.86.' It is probably not in- 
accurate to estimate that to secure adequate representation for indigent prisoners by 
paying assigned counsel is twice as expensive as by the defender plan. 

Undoubtedly a further saving accrues to the state from the greater despatch with 
which the defender conducts his cases, thereby reducing the enormous overhead ex- 
pense of maintaining the judicial machinery. Tlie defender has no outside conflicting 
engagements; both he and the district attorney are available for trial when reached. 
He saves time in not raising formal or interlocutory questions for purposes of delay. 
His position and his relationship with the district attorney are such that cases are 
tried to the merits rather than on technicalities. Tlie delays which at times have 
amounted to an open scandal are not utilized by him, because that is not his duty. 
Mathematical demonstration is based on such involved computations that it would 
be an unjustified digression in this study. In his 1916 report to the Board of Super- 
visors, Mr. Wood undertakes an extended analysis of these figures and reaches the 
conclusion, which is warranted by the (acts, that his department saves Los Angeles 
County, over and above all expenses, a sum of about two thousand dollars each year.' 

Before passing to a consideration of some of the further particular results of the 
defender plan, it is necessary to advert briefly to certain questions about the conduct 
of the work which always obtrude themselves in the discussions. Tliey are mostly 
philosophical or ethical in their nature, such as ^^ Will the defender defend men whom 
he knows to be guilty?" and ^^ Should he require defendants to take the stand against 
their will?" Such questions are admittedly difiicult, but they are not peculiar to the 
defender in criminal cases. Tliey are precisely those questions which confront all law- 
yers, and which the codes of ethics can answer only in generalities. So far as the lines 
of conduct are dear they will be better observed by the defender than has been the 
case with retained criminal lawyers. He may not be able to prevent his clients from 
using perjured defences, but certainly he will not be a party to manufacturing them. 
It is his duty, as it is that of every attorney,^ to refuse to permit evidence, known to 

* These flgores are taken tnm the reports to the Board of Snpenrisors. They are not absolute because, as the pobtic 
defender also does civil work, some administration expenses had to be prorated: but if they err, it is not on the side 
of underestimation. 

' These flguies were fkimished by the Milwaukee Bar Association, and are published in The Place qf the Pubiie De- 
fender in the AdminUtration cf Jtutice, page 18. 

* See also 8 Journal of Grim. L. 280, 607. 

* For a discussion see In re Palmieri, 102 N. Y. Supp. 790. The case was reversed on the t^U but not on the law in 
221 N. Y. 181. 
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him to be false, to be introduced before the court. Though he may believe the defend- 
ant guilty, it is his duty, under all codes of ethics, to represent the defendant at the 
trial and give him an honest defence. Mere belief gives to the lawyer, acting under a 
court assignment, no right to constitute himself judge and jury. If he has indepen- 
dent knowledge of guilt, it must be from facts which would make it his duty to be 
witness and not advocate. 

The most troublesome question is as to his duty when his knowledge comes from 
his client's confession, which is privileged. In practice this issue has not presented 
itself. In New York, all defendants who have admitted guilt have been persuaded to 
be honest with the court and plead guilty.^ When the problem does arise its solution 
will have to be left to the individual conscience deciding on the facts of the partic- 
ular case. It is the strongly prevailing present opinion of the bar that in such cases 
it is the lawyer's duty to defend, refraining from introducing any false evidence, per- 
mitting no perjury known to him, but requiring the state to prove fairly the truth 
of its charges. More instructive than any abstraction is the story of what actually 
takes place. William Dean Embree, in his first report as counsel for the Voluntary 
Defenders Committee, makes this frank statement of his experience in New York:' 

^^ Of the twelve cases actually tried there were eight acquittals and four con- 
victions; of the twelve men who went to trial all asserted their innocence to 
counsel. Of the eight acquitted we believed in the innocence of six. Of the four 
convicted two were clearly guilty: the evidence against the third was over- 
whelming; and the evidence against the fourth was not strong but he had all the 
subjective evidences of guilt.*" 



M.Y. 



§7 

In addition to the essential features of the defender's work, which are to advise prison- 
ers as to their l^al rights, give them honest representation at the trial, and submit 

to the court the facts by which a just sentence may be fixed, there are 
" certain further important results. The whole tone of criminal trials 
*^ has been raised. The superficial but common remark that it is absurd 



Defender 



for society to employ one man to convict and another to acquit has 



been shown to be wholly beside the point. The administration of justice gives to each 
merely the function of presenting his side of the case in the belief that in the clash 
truth is best discerned. lAstead of working at odds, it has been possible for the two 
attorneys to work in harmony to a common end.^ 

In both Los Angeles and New York the defender has the cordial support of the dis- 



* Report of Volvntary Defendtrt Committee^ April-Mav-^une, 1917. page 8. For the same experience in Los Anffeles, 
see Clary: The PubUc Defender, 7 Pomona College Quarterly. 49. 06. 

* Report of Voluntary Defendere Committee, supra. 

* See Report of Voluntary Defenders Committee, AprU-May-June, 1917, page 4 ; The Office of Publie Defender, 
page 16 : The Place of the Public Defender in the AdminUtration of Justice, pages 16-«) ; 107 OuUook (1914), 8tt. 
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trict attorney. The defence is conducted without resort to trickery or deliberate fidse- 
hood, and the knowledge of this &ct permits the prosecution to adopt an equally 
high plane of conduct. This is well danonstrated by the attitude of the two officials 
in insanity cases. In murder cases the defence of insanity has at times been so much 
abused as to become a by-word. It has been said that alienists could be secured to 
testify to anything. Certain it is that the spectacle of six experts testifying for the 
government that the accused is wholly normal and an equal number swearing for 
the defence that he is violently insane has not been edifying. It has tended to turn 
a trial into a farce and, as developed by the press, it has thrown discredit on the 
entire administration of law. When such a case arose in Los Angeles and the defender 
interposed the defence of insanity, the prosecutor knew the claim was bona fide. The 
two officials asked the court to appoint three disinterested physicians as experts, and 
it was stipulated that no other alienists would be called at the triaL^ Such a method 
is fair, economical, and calculated to dignify the whole tone of our criminal pro- 
cedure. 

That the defender tries his cases on their merits without resort to technical objec- 
tions taken chiefly for purposes of delay, and that this course saves time and expense 
to the state without prejudice to the defendants, is borne out by such figures as are 
available. In such a field as this, it is, of course, impossible to attain mathematical 
precision ; all that can be done is to submit facts from which reasonable inferences 
may be drawn. An idea as to the use of technicalities is gained by reviewing the work 
of the Los Angeles defender in 1914 in contrast with that of paid attorneys in Los 
Angeles during the same year.^ Tlie figures as to demurrers are striking. 

Paid Attomeif The Defender 

in 191k «» 19M 

Number of felony cases 514 960 

Nnmber going to trial 147 58 

Demnrrera filed 40 9 

Demuiren sustained % % 

Motions to quash 91 

Motions granted 9 

Motions for new trials 97 6 

Motions granted 1 

Appeals taken 97 S 

As to the time consumed in trials the same comparison shows the following facts: 

Faid Attorneys The D^ender 

in 19U in ]91U 

Number of trials 147 56 

Number of days in trial 9S9 59 

Average time in days per trial 1.696 1.017 

^ G. Smith : Making the Law work Both Ways, 84 Independent (IMS), 94 : 7 Joomal of Grim. L. 687. 

* These flcnref were sobmitted by Mr. Wood to the Board of Snperviwira as a part of his report for 1916. They were 
sabseqnently published in 7 Joamal of Grim. L. 280. 
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The time saved by the defender being on an average slightly more than half a day 
per case tried, it is easy to see that in the course of fifty or one hundred trials quite 
a saving is effected when it is remembered that the daily cost to the state of a crimi- 
nal jury trial is from one hundred and fifty to two hundred dollai*s.^ 

That the defender's conduct is not a deprivation of substantial rights, and that it 
does not militate against the aocused^s chances to demonstrate innocence, is reason- 
ably well borne out by the following table. The inference is warranted that persons 
represented by the public defender have fared as well as those represented by their 
own attorneys, and better than those represented by assigned counsel before the advent 
of the defender. 





Work of Asaioned 


Work of XK^ 


Work of Paid At- 




Counael in 19tS 


D^ender in 191U 


torney in 191U 


Number of cases 


115 


260 


514 


Fleas of guilty entered 


Tl 


183 


950 


Their percentage 


69% 


70% 


48% 


Defendants given probation 


31 


87 


154 


Their percentage 


S8% 


33% 


30% 


Number of trials 


30 


58 


147 


Per cent gomg to trial 


2e% 


99% 


98% 


Verdicts of not guilty or 








disagreements 


6 


90 


54 


Their percentage 


so% 


34% 


36% 



The above table contains a clue to the greatest immediate benefit which the estab- 
lishment of the defender has brought about. In Los Angeles he has taken over aU 
work formerly done by assigned counsel, and yet it appears that in 1914 more than 
twice as many cases came to him than reached the assignment stage in 1913. The 
chief reason for this is that under the former system, as counsel were assigned only 
at the time of arraignment in the Superior Court, prisoners had no one to advise 
them while in jail, they faced the preliminary hearing without any one to represent 
them, and so very easily fell prey to the jail lawyers and their "runners" who infest 
the jails. The defender has fought fire with fire. Each day a deputy visits the jails, 
cards stating that the defender is available for advice or help are in the cells, prison- 
ers pass the word around, and the turnkeys are willing to forward notes. The jailers 
have codperated because when the chance is given them they prefer to recommend 
the unfortunates in their custody to an honest attorney rather than to sharpers. 

As the influence of the defender increases, that of the jail lawyer wanes. In Los 
Angeles that species of lawyer has been eliminated.' It has always been recognized 
that the establishment of an organization for public defence was certain to have this 
efiect,^ but the importance of the result has not been fully appreciated. It is no ex- 

' Mr. Wood eftimates the cost in Los Angeles at $200 per day. The Massachuaetts Industrial Accident Board in its 
report for 1914-16 (Massachnsetts, FiMic Document No. 106 of 1916, p. 71) estimates the cost of a ciril Jury trial in 
Massachusetts at $248.89 per day. 

' The Place of tK^ PyMic Defender in tke AdrnxniM^ratUm of Jvetiee, page 14; 7 Journal of Grim. L. 686. 

* Of. FW^ Report of the Law Beform Committee of the New York City Bar Ateodation^ page 14. 
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aggeration to say that if no other reason existed, the defender plan would be more 
than justified by its success in stamping out these serious evils and thereby protect- 
ing from these "shysters" and "jail lawyers" not only the prisoners but the admin- 
istration of justice itself. 

One further result deserves mention here. The defender in criminal cases will be 
able to accumulate a fund of experience and data which will cover new fields and 
complement the facts gathered by probation stafis and the courts themselves, all of 
V^ which will be invaluable in pointing the way to the betterment of our criminal pro- 

cedure and our treatment of the criminal.^ This opportunity is similar to that afioided 
by the legal aid organizations, so that its signifiance may conveniently be treated 
more fully in a later section devoted to this subject.' 



§8 
Whether or not the defender plan ought to be extended to the lower courts is a ques- 
tion that does not admit of easy answer. As to that part of the work of inferior crim- 
^ inal tribunals which relates to preliminary arraignments and proba^ 

, , ble cause hearinfi^s there may be need of a defender, but he should 

tn the /--— ® -^ 

Courts 



be the same official who works in the superior court. This original 



jurisdiction of the police and municipal courts includes felonies, 
and the proceedings constitute the first stage in all serious criminal charges. If the 
defender is later to be called upon to represent the accused in the superior court, he 
clearly ought to have the right to appear at every step in the procedure, and there- 
fore as to this limited field there may be need of his services. Certainly the Los An- 
geles charter provision whidi precludes the defender from acting in the lower courts 
in such instances is a mistake.' 

As to misdemeanors and all other cases over which the lower courts have final 
jurisdiction (subject only to appeal), by having power themselves to impose a fine 
or prison sentence, the situation is entirely different. Many of the reasons for the de- 
fender in the superior courts do not obtain in the inferior courts. Very often there 
is no prosecutor, or if there is, his work is purely formal, so that there is little or no 
inequality in not furnishing counsel to the accused. Formal trials are the exception. 
The procedure is simple : in the absence of counsel the judge follows the rules of evi- 
dence only loosely, and generally the judge himself conducts the proceedings, bringing 
out the £Etcts on both sides. It is possible for the defendant to tell his own story in 
his own words. As to many of the offences which bulk large in the work of the lower 
courts, such as drunkenness, street- walking, selling without a license, vagrancy, and 
overspeeding, the arresting officer is himself the witness and, except in those courts 

* See Introduction by Dean Wijnnore in Train : The Prisoner at the Bar (2d ed.X page xriL 
"Chapter XXH, Legal Aid and the Community, f 8, PreventiTe Law, page 214. 

* The Place of the PvJbiie Defender in the Administration of Justice, pa«e 20. 
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where the dangerous practice obtains of making the police act as prosecuting attor- 
neys, which at once forces them into an aggressive and partisan attitude, such evi- 
dence is generally £ree from the taint of spite or malice or revenge which may charac- 
terize the evidence in complaints sworn out by private parties. 

On the other hand, it can properly and with much force be urged that these are 
the courts of the people, that it is here that the great majority of persons have their 
only contact with the administration of justice, and that in accordance with the 
treatment they receive — particularly is this true of the immigrant population — will 
they judge our institutions.^ Further, as to cases where representation is necessary, 
the only possibility is to have a defender because the inferior courts never have 
exercised the power of assigning counsel. Finally, it is truthfully said that the evil of 
jail lawyers, ''runners,'' unreliable interpreters, and preying bondsmen, exists in its 
most miig^ant form in connection wiS the ikrior courts.^ 

There is need for some one to assist the foreigner, the ignorant, and the terrified, if 
their side of the stoiy is to be fairly heard. Undoubtedly a responsible intermediary 
who talked with the prisoners before their cases were reached could present the facts 
more intelligently and with a great saving of time to the court. It does not follow, 
however, that such a person must be an attorney. As in the small claims court, the 
attorney's function in the inferior criminal court is slight. There are few questions 
of law, the facts are generally simple, and the procedure is informal. It is likely that 
so far as representation is concerned, all that is needed or desirable could be secured 
through the probation ofiicers. Much of the work done by the existing police court 
defenders finds its counterpart in other states in the work of the probation staff. After 
its study of the Columbus Municipal Court, the Bureau of Municipal Research recom- 
mended that the office of defender be abolished on the ground that the work was a 
duplication of that of the probation officer.' In Cleveland an intermediate plan was 
tried. The Legal Aid Society asked Newton D. Baker, then City Solicitor, to appoint 
a defender for the police court. It was arranged with the court that if parties needed 
or asked for advice, they might be assigned attorneys from the civil side of the City 
Attorney's oflice.* 

The best examples of defenders in the lower courts are to be found in the police 
court of the city of Los Angeles, and in the municipal court of Portland, Or^on. 
For nearly a year the work was performed in Portland by a voluntary committee, until 
in 1915, by ordinance, the position was made official.* David Robinson was appointed 
as defender and began work in March, 1915. No reports, other than monthly state- 

^ Cf. Final Report cf the {New York) OommUeUm to Inquire into Courte of Inferior Criminal Juriediction^ Am- 
eenMif No. 64 of 1910, page 86; 9 Legal Aid Reriew, No. 2, p. fi. 

* F^nal Reportofthe (Jfew York)Commie8ion,etc.^ pageTO ;iZ«port of theMaeaachuaette CommUaiononlm'mioraHofn 
(1914X Houae Document No. 2800, page 107 ; Report of the Boston Municipal Court for 191B, page 16; Train: The Prie- 
oner at the Bar, page 74. 

* Report of the New York Bureau of Municipal Research to the City Council of Cdumlnu, dated January 81. 1917. 
See page 2& 

* Baker: Police Court Proaecutione and a PtMic Defender, 2 American City (1910), 206. 

* Ordinance No. 80,107 of 1916. To be appointed by the Council to hold office at i ts pleasure at an annual salary of 11800. 
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ments to the Mayor, have been made. From an examination of such reports and the 
files the following facts appear: From May 1, 1915, to December 31, 1915, 1998 cases 
were undertaken, and during the year 1916 the number was 1863. The great decrease 
was due to the prohibition law which took effect January 1, 1916. An analysis of 8077 
of these cases (May, 1915, to November, 1916) shows the following results: 

No. of GcMM DiBcharged 

30T7 997 

In Los Angeles the great success of the defender for the county led to the passage 
of an ordinance on November 18, 1915, creating the position of city police court de- 
fender.^ James H. Pope qualified under the civil service law and began his work Febru- 
ary 14, 1916. Up to November 1, 1916, there had been 888 cases. No analysis of these 
figures is available.^ 

The methods employed by both officials are nearly identical and may be stated 
together. Neither attempts to represent all persons, but confines his activities to those 
who are too poor to engage their own counsel. Those who have obtained bail are con- 
sidered able to pay fees. In Portland, there is the further precaution of requiring an 
affidavit of poverty ; inLos Angeles, the prisoner's property slip, made out by the jailer, 
affords the basis for decision. Each night the jailer makes out a list of persons who 
have been arrested and transmits it to the clerk, who checks off those released on bail 
Early each morning thedefender receives this list from the clerk and then goes through 
the jail, hearing each man^s story, advising him how to plead, and often further ad- 
vising him as to his future conduct. As the cases are called in court the defender again 
suggests as to the plea, states the facts briefly to the judge,^ and suggests a proper 
disposition. If the plea has been not guilty, the process is nearly the same. There is 
a marked absence of formal trials, of cross examination, argument, and the like. It is 
for these reasons that an adequate probation staff ought to be able to perform the 
necessary work as well as an attorney. 

Many of the same advantageous results which have already been noted in connec- 
tion with the defender'^s work in the superior courts can be observed in the inferior 
courts. There has been a saving of time with its consequent economy. Prisoners are 
properly advised, their cases are brought promptly before the courts so that they are 
not unnecessarily detained in confinement, trials are more honestly conducted, for the 
defender is never party to perjured or manufactured defences, and by reason of this 
the relationship with the prosecuting officer is one of cordial cooperation. Finally, 
the jail lawyers with their runners and bondsmen have been practically eliminated. 

^ Continued for aentence is analogous to release on probation under a suspended sentence. 

* Ordinance No. 88,848, new series. The office was later put under ciril senrice. The appropriation for the fint year 
was 18710. The defender's salary is $1680. 

* The only report is a typewritten statement made to the Mayor on September 20, 191«. This deals with the wotk 
generally. 

* See 84 Independent (1916). 06, W. 
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All of these results, except possibly the last, can be secured by an adequate pro- 
bation staff.^ As the probation brandi is indispensable to every criminal court, the 
sounder line of development would seem to be to entrust this service to the proba^ 
tion officers rather than to duplicate the work and create new officials. There remains 
the great and growing evil of the jail lawyer. Thus far it has not been met by any 
agency as successfully as by the defender. There is not at present sufficient experience 
to warrant a final statement. If, however, after intelligent cooperation between court, 
jailer, and probation staff, the mischief caused by the shyster is not abated, there will 
exist an irrefutable argument for establishing defenders in the municipal and police 
courts. 

§9 
Tlie defender in criminal cases, whether publicly or privately supported, is unques- 
tionably the best immediate method for securing freedom and equality of justice 
„ jy^j to poor persons accused of serious crimes. It is a complete solution 

, j*.j^ of the difficulties in the existing administration of the criminal law 
fCj»^y which have placed poor prisoners at a serious disadvantage, and it 

^ remedies some of the most glaring abuses which have brought the 

criminal law into disrepute. 

The plan has gained great popular favor. An interesting reflection of this is to be 
found in recent political campaigns in which district attorneys have asserted that, if 
elected, they would themselves be public defenders.^ Five years ago the phrase would 
have been meaningless. The idea gives promise of rapid development. Since 1914 it 
has spread very generally throughout the country, and has made more headway in 
l^islatures and in the community at large than the proposed reforms in court reor- 
ganization and simplification of procedure. In three years it has made more iiilpres- 
sion on the public mind than its more ancient ally, the legal aid society, has been able 
to make in forty years. 

It is not unlikely that the superior court defender will become recognized in the 
near future as an integral part in the administration of criminal justice. In the east 
the initiative is more likely to come from private than from public sources. If the 
legal aid societies possess the requisite vision and strength, they maybe expected to ex- 
tend their work into the criminal field and establish departments which will afford to 
the poor, who are accused of serious offences, the services of a skilful, well-equipped, 
and honest defender. 



^ After an examination of the Women's Night Court in New York, where there is an excellent probation service, 
made by Mr. Bmbree, counsel for the Voluntary Defenders Committee, and the writer, and after consultation with 
Judge Prothingham of that court, it seemed evident that there was no need for a public defender. 

' During the lintt November election the hoardings in Denver carried this advertisement: " Vote for Foley for Dis- 
trict Attorney— A Public Defender not a Persecutor.** 



Chapter XVI 
LEGAL AID ORGANIZATIONS 

The purpose of this Society shall be to render legal aid, gratui- 
tously if necessary, to all who may appear worthy thereof, and 
who are unable to procure assistance elsewhere.* 

THE last and the greatest remedial agency is the l^al aid society. Though it 
stands as an extra-legal institution, unrecognized by the traditional adminis- 
tration of justice, it has done more to place the poor in a more equal position before 
the law than all the other agencies combined. For years it was alone in combating 
the denial of justice. Now it is supported and aided by the recent development of the 
other agencies which have already been described. 

The l^al aid organization is not a thing unto itself; its tremendous importance 
consists of the direct part which it takes in the administration of justice. For this 
reason the only true definition of legal aid work is in terms of relationship to the 
administration of justice and to the various remedial agencies. Only such a defini- 
tion can ascertain the principles common to all legal aid organizations, prevent our 
being led astray by apparent difierences in work in difierent cities, and establish a 
standard by which we can gauge the success and failure of l^al aid work as far as it 
has developed. 

A summarization of what has gone before brings us to a precise definition. We 
have seen that our present inequalities are the result, not of an unfair substantive 
law, but of the procedure which we have inherited and built up for administering 
that law. We have seen that the defects in the machinery of justice whidi cause the 
denial of justice to the poor are delays, court costs, and the expense of engaging 
counsel. We have seen that delays and procedural difficulties will be eliminated in 
due course as the reorganization of courts and simplification of procedure makes its 
inevitable headway, and that costs can be taken out of the way whenever we have 
the courage and will to do it. We know that the great difficulty, the difficulty which 
is inherent in our system of administering justice and cannot easily be done away 
with, is the expense of engaging counsel for advice or assistance in litigation. 

We have examined eight groups of agencies and methods which are attempting 
the equalization of justice by solving, in one way or another, the problem of the ex- 
pense of counsel. Discarding the system of assignment of counsel, which has amounted 
to little and which contains but small promise, we have found that the four types 
of cases which make up the chief burden of the poor are beginning to be taken care 
of through six agencies. Through the small claims court wage claims and miscella- 
neous small cases are beginning to receive suitable treatment. By conciliation and 
arbitration a start has been made in the employment of a new method of caring for 

* CoDftitution of the New York Legal Aid Society, Article I. S 2. 
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small claims and domestic disputes. In the domestic relations courts a vast number 
of domestic difficulties are securing proper disposition. Under the administrative 
tribunals great progress has been made in the settlement and adjustment of suits 
growing out of industrial accidents. From administrative officials much legal advice 
is obtainable, and in a few instances direct assistance in litigation, notably in con- 
nection with wage claims, is available. Analysis has shown that, on the one hand, 
the agencies are capable of large expfuision both through their adoption in more 
jurisdictions and through an increase in their functions; and that, on the other hand, 
they are not and probably never will be complete solutions for the difficulty of the 
expense of the attorney. 

As to all cases in certain fields of the law and as to certain types of cases in all 
fields, the attorney is a necessity. To secure equality of justice in such cases, the only 
possible solution is to supply the attorney gratuitously to poor persons. Thus in the 
field of criminal law there is no possibility of eliminating the attorney, and the prob- 
lem of how best to supply him is answered by the seventh agency considered, — the 
defender in criminal cases. What is true of the criminal law is equally true of great 
parts of the civil law. The only possible solution is to supply counsel, and here the 
legal aid society makes its appearance. 

The function of the l^al aid society is to furnish counsel to poor persons; to 
undertake their cases when no other assistance elsewhere is available. This definition 
fixes the relationship between l^al aid organizations and the other remedial agen- 
cies and the entire administration of justice. Before these other agencies came into 
being the whole burden was thrust on legal aid organizations, to be met by them as 
best they could. Their load is lightened and their particular work changed as the 
other remedial agencies are established and developed. The Boston Legal Aid Society 
must supply attorneys for miscellaneous small suits in the Municipal Court; the 
Cleveland Legal Aid Society can refer such causes to the Small Claims branch of the 
Municipal Court. The Kansas City Legal Aid Bureau must be prepared to under- 
take proceedings to collect wages; in Boston they need merely to be referred to the 
State Board of Labor and Industries. While the work varies radically from city to 
city, the function everywhere is the same. A steady change in the cases requiring 
assistance fi^om legal aid organizations is inevitable because of the part they play. 
As the domestic relations courts widen their functions and take over illegitimacy 
and separate maintenance, such cases will disappear from the legal aid offices; and 
as the industrial accident boards become less able to take care of disputed compen- 
sation cases, injured workmen will appear in increasing numbers among the legal aid 
applicants. 

If, in the language of the day, we conceive of organized society at war with the 
inequalities in the administration of justice, then the first six agencies — small claims 
courts, conciliation, arbitration, domestic relations courts with their probation staifs, 
administrative tribunals, and administrative officials — constitute the first line of 
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attack. It u for the legal aid organizations, including the defenders in criminal cases, 
to constitute the second line, to sweep up all that maj evade or break through the 
first line, and to go forward on the points which the first line cannot readL 

Having, in this general way, defined the relationship of legal aid work to the otho* 
agencies and its relation to the entire administration of justice, we now turn to a 
more detailed examination of how legal aid organizations came into being, of what 
they have accomplished, of their present position, their future, and of their efiect on 
the law, on the bar, and in the community. 



PART III 
LEGAL AID WORK IN THE UNITED STATES 



Chapter XVII 

ORIGIN AND DEVELOPMENT OF LEGAL 
AID ORGANIZATIONS 

The founders of the Legal Aid Society, whose original intention it was to pro- 
tect a certain class of poor immigrants from the rapacity of runners, ticket 
speculators and the like, certainly had no idea of the majestic proportions 
which their enterprise would assume. Like an avalanche it has gathered strength 
and increased in proportions as it advanced. Arthur v. Briesen.^ 

§1 

1EGAL aid work of an informal, unorganized, individual sort has always existed. 
J The first legal aid work in the United States was undoubtedly done in the first 
law office established in the American colonies. The various charity organizations, 
. some of which were established early in our history, have always done 

^ a measure of legal aid work as the need arose by calling upon some 
individual attorney to give legal assistance in a particular case. In a real sense the 
service rendered, whether by law office or charity, may be called legal aid. Such work 
by the individual lawyer is still to be found in any smaller city or town, and many of 
the charities, even in the larger cities, still continue to give legal as well as material 
assistance. 

All work of this nature, though it must be recognized, lies beyond the scope of 
our enquiry. Our concern is with the administration of justice as it affiscts the poor, 
with agencies which are pla3ring a part in the betterment of that administration, and 
with any movement that seems to offer some solution for the existing denial of 
justice. Informal and individual legal aid work, from its nature, is transitory and 
fleeting. However much it may have aided the individual poor person here and there, 
it failed to aflect the administration of justice, it offered nothing permanent on which 
to build, and when the enormous demand for legal assistance came with immigration 
and the growth of great cities in the last quarter of the nineteenth century, it col- 
lapsed. Then arose organized legal aid work which, being possessed of permanence 
and rapidly taking on the character of an institution, steadily grew in every direc- 
tion and dimension. Our concern is with this organized legal aid movement because 
it offers one great solution for the inherent difficulty of the expense of counsel, and 
because it bids fair to exercise a profound effect upon the administration of justice 
itself. For our purposes, the distinction between individual and organized legal aid 
work may be likened to the difference between the personal charity work of a phy- 
sician for individual patients and the establishment of hospitals and dispensaries. Or, 
to come more nearly to our own subject, judges have from time to time tried to ad- 
just small disputes by conciliation or informal hearing, but such isolated instances 

* Prom the Twenithfourth Annual Report qf the President of the New York Legal Aid Society, 94 N. Y. L. A. R. 6. 
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left no impression on the administration of justice and afforded no solution for the 
general problem of securing justice in a multitude of small matters. It was only the 
organized small claims court that had the power to alter the course of judicial ad- 
ministration and to offer a general solution for the general problem. 

We have ah^adj seen that legal aid work consists of giving legal advice and legal 
assistance in negotiation and litigation to poor persons, without cost to them or 
at a minimum cost which they can afford, in matters where no other assistance is 

r available. In the light of modem developments this may be spelled out to mean the 
furnishing of lawyers in cases where lawyers are necessary if justice is to be done, and 
where no other agency, as the state or the court, provides the attorneys or persons 
to perform the attorney's functions. A legal aid organization is simply an organization 

, which has undertaken that responsibility. The organization may be a corporation, or 
a voluntary cissociation, or a department of a larger organization such as a bar as- 
sociation, a municipality, or an organized charity; but there is implied something 
more than individual effort, there must be some elements of association, combina- 
tion, and cooperation, through which are secured continuity and permanence. 

As the primary object of this study is to set out the functional importance of the 
various agencies which are equalizing the administration of justice, the history of 
these movements is of importance only as it mcJces clearer the part which each plays 

[or may be expected to play. With over forty legal aid organizations in the United 
States, a volume could be written on the one subject of their history. All that can 
be attempted here is to present the broad outlines of the rise and development of 
legal aid organizations in order that from such a background the work itself and 
its possibilities may be better appreciated and estimated. 



§2 

Organized legal aid work began its history in the city of New York in the year 

1876. For nearly a century there had been in that city an association called The 

T* r' j»/ German Society, which had an especial interest in German immigrants. 

. Following the Civil War there was a great German emigration, and to 

07/? oo meet the legal questions which were constantly arising, particularly with 

reference to the protection of newly arrived immigrants, The German 

Society appointed a special legal committee. By 1876 the burden of legal work had 

become so great that it was suggested by Sigismund Kaufman and Charles Hauselt 

that a separate society be formed.* 

Accordingly, early in the year 1876 a group of American citizens of German 
birth and members of The German Society in New York met at the law office of 
Edward Salomon, an ex-governor of Wisconsin, for the purpose of forming an as- 
sociation, and on March 8, 1876, their organization was incorporated under the name 

^^oIU : The Legal Aid Society, t Charities Review (1886), 16. 
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of '*Der Deutsche Reehtsschutz Verein.'^ Their purpose, as the original constitution 
stated,^ was *'to render legal aid and assistance, gratuitously, to those of German 
birth, who may appear worthy thereof, but who from poverty are unable to procure 
it.*" Ex-Grovernor Salomon was elected president, offices were opened at 89 Nassau 
Street, and an attorney, who had his own law practice, was paid a salary to take 
charge of the cases of the new organization.^ 

This was not a legal aid society within the modem meaning of that phrase. It ex- 
isted to protect German immigrants from the rapacity of runners, boarding-house 
keepers, and a miscellaneous coterie of sharpers who found that the trustfiil and be- 
wildered newcomers offered an easy prey. The purpose was relatively a narrow one.^ 
There was no conception of furnishing legal assistance in general, of preventing in- 
justice except in this limited field, or of taking any part in the administration of 
justice. The organization was proprietary in its nature; it wa^ supported entirely by 
The German Society, by Grerman merchants, and by persons interested in assisting 
Germans. At the outset there was no vision of the future. There was not even an 
intention to try to develop into a general and far-reaching organization. But it was 
a banning which was strong enough to weather the distrust and jealousy at first 
manifested by the legal profession,^ and which did in fact, albeit unconsciously, lay 
a firm foundation for the great development that was to come. 

The organization was made efficient and businesslike. Careful records of the cases 
and of sums ooUected for clients were made, and excellent reports, written in Ger- 
man, were published each year.^ In 1879 the directors voted that on all collections 
of over twenty dollars the Society should charge a commission of ten per cent, and 
in 1881 the charge was extended to all collections above ten dollars. It is interest- 
ing to note that at the very outset two t3rpes of cases clearly predominated. Out of 
212 cases received in 1876, there were 118 claims for wages and 51 matters concern- 
ing domestic relations; and in 1877, out of 750 cases, 281 related to wages and 61 
to domestic difficulties. Until 1890 the work grew steadily, but it remained routine 
in nature. 

At about this same time a similar but entirely independent and unrelated move- 
ment was taking place in Chicago. As in New York the frauds perpetrated on immi- 
grants called attention to their l^ally defenceless condition and led to the forma- 
tion of a society to help them, so in Chicago the great number of seductions and 
debaucheries of young girls under the guise of proffered employment aroused the 
women of the city^ and led, through the instrumentality of the Chicago Woman^s 
Club, to the formation in 1886 of an organization which was the next year incorpo- 

^ Constitution of 1877, Article I, I 2. 

' m$iory of the New York Legal Aid Society (1912), pace 4. 

• 11 N. Y. Legal Aid Rey. No. 2, p. 2. 

« Holla: Tke Legal Aid Society, 8 Charities Reyiew (1896X 1&. 17. 

* The flnt report was published February 28, 1877. 

' Conoyer: Tke Chicago Protective Agency ^ 8 Charities Reyiew (1886X 287. 
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rated under the title of The Protective Agency for Women and Children.* like the 
New York society, there was no vision of a general rendering of legal assistance to 
poor persons. By force of circumstances, however, the work did outgrow its original 
limits, and although still confined to assistance for women and children, it was extended 
to include all legal difficulties presented by such persons. From an extremely small 
beginning of about six cases a month, the work rapidly grew to formidable propor- 
tions. In 1890 there were 1455 cases, of which S49 were claims for wages. It was from 
the outset the policy of this Protective Agency to charge no fees of any description. 
Careful annual reports were published. 

In 1888, on the initiation of the Ethical Culture Society of Chicago, there was es- 
tablished in that city a second organization, which was named the Bureau of Justice.' 
This w£is in fact the first true legal aid organization. It undertook to supply legal 
services in all cases to all persons, r^ardless of nationality, race, or sex. It was in no 
sense proprietary; its leadership, control, and support were not derived from any par- 
ticularly defined group, and its income came from charitably disposed persons in the 
general public. It adopted the policy of charging some fees to its clients. By reason 
of its wider scope, its work increased by leaps and bounds, so that by 1890 it was 
thrice the size of its sister agency. According to the third annual report for the period 
March 1, 1890, to March 1, 1891, the cases numbered 8788, and the sum of 810,658.45 
was collected for clients. Had the society in New York continued along its original 
lines, the leadership in the legal aid movement would have devolved on the Bureau 
of Justice, but even while these twin Chicago organizations were making their first 
brave experiments, changes destined to affect profoundly the whole future develop- 
ment of legal aid work everywhere were quietly taking place in New York. 

Emerson has said, '* Every institution is but the lengthened shadow of some one 
man,'^ and nowhere is the truth of the statement more clearly illustrated than in the 
relationship of l^al aid work to Arthur v. Briesen. No history of legal aid work could 
be complete if it failed to pay tribute to his courageous vision, his faithfrd leadership^ 
and his untiring labors in bringing justice within the reach of the poor, whom he 
knew and loved. Mr. Briesen was not one of the original incorporators of the New York 
Legal Aid Society. His connection with the work began in 1884, when his name 
appeared on the slender membership roll. During 1889 he was a member of the law 
committee, and at the annual meeting he was elected president for the year 1890, a 
position to which he was annually reelected during the space of twenty-six years, and 
which was terminated only by his resignation so that, in his own words, *' younger and 
stronger hands might take the helm."*^ 

To understand the situation which confronted the new president, it is necessary 
to review what the Society had accomplished up to 1890. The work had gone forward 
steadily, increasing from S12 cases in 1876 to 3418 in 1882, and remaining nearly 

* Report of the Proceedings of the F\mrth Conference of Legal Aid Societies (1910), pate 187. 
" Wigmore : Additional History of Legal Aid Work, 1 Mam. L. Quarterly (lOlOX 288. 
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constant at about that figure through the next seven years. Monies collected for cli- 
ents had steadily increased from SIOOO in 1876 to $12,460.71 in 1882 and $20,104.20 
in 1889. The Society had had great difficulty in collecting money for itself. Its total 
expenses had been nearly $88,000, of which The German Society had contributed one- 
fourth. The balance, except for a small income from fees, was contributed by a few 
members, whose number averaged sixty-four. During these thirteen years the Society 
had six times closed the year with a deficit. Until 1890 all the annual reports were 
published in Grerman, and from a statistical table showing the nationalities of appli- 
cants, published for the first time in 1889, it appears that of the 3500 clients in that 
year 2488 were natives of Germany, 846 were Russian Poles, 148 were Russians, 147 
were Hungarians, and 31 were Americans. 

Mr. Briesen not only breathed new life into this wavering institution, but he 
brought to it a new vision of its wider usefulness. From his own struggles he knew, 
and as he looked about him he saw, that injustice was not confined to Germans. He 
saw that all nationalities, even native-bom Americans, were daily obliged to lose clear 
l^al rights which they had no means to enforce. It was his creed that as all these 
persons, whatever the country of their birth, had come to America to be Americans, 
so the legal aid society should extend to all of them, irrespective of nationality, its 
protection and guidance up to the furthest limit of its ability. By such stars was the 
true course of legal aid work finally charted. 

He at once set about to put these changes into effect. The annual report for 1890, 
which was printed in German, following the usual custom, he translated and repub- 
lished in English. By the act of translation the somewhat forbidding and formidable 
title which the Society had borne was presented to the public in the more under- 
standable form of "The German Legal Aid Society." Under the charter provisions 
persons other than Germans had no right to assistance, and legally the Society had 
no authority to expend its funds in their behalf, but by 1889, such persons finding 
no relief in the courts or from law offices were seeking the Society's help in large 
numbers, and, as Mr. Briesen wrote in his report,^ "without special instructions, the 
attorney, following the dictates of humanity, found himself obliged to extend his field 
of operations to all sufferers." To regularize this situation and in accordance with 
his belief, he persuaded the directors to change the constitution by omitting the 
words "of German birth." Inasmuch as the policy of charging small fees had for some 
time been determined upon, a further minor change of qualification was made. The 
amended purpose clause, as adopted in 1890, read: ' "Its object and purpose shall be 
to render legal aid and assistance, gratuitously if necessary, to all who may appear 
worthy thereof and who, from poverty, are unable to procure it," This was the lan- 
guage of a real legal aid organization; but the change was not made without a strug- 
gle. Many of the directors did not understand Mr. Briesen's belief; The Grerman So- 
ciety withdrew its support; but his faith was rewarded, for by the end of the year 

> 16 N. Y. L. A. R. 8. ' Constitotion of 1890, Art. I, S 2. 
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1890 ilie Society's mpport had widened and its membenldp i n cre ase d finom 81 to 
170 sobacriben. Mr. Briesen saw iliatilie Society not only bad a direct eontzibDtni 
to make to the administnitionof jqstice» bat that it stood in a peculiar relationdbip 
to the bar. He spread the knowledge of tUs new oiganizKtion among lawjcn, and 
finom them he asked assistanoe. For the lint time the bar began to get an inkling id 
what hs pmrpoaes wcfe, and slowly, bj dint of mnch penoaaion, the laiger finns mere 
enrolled as members. In the report for 1890 a table was sabmitted, showing the sae 
of the daims collected for dients, which serves as an interesting reflection of the 
cfaaracterof thework.Of 507clainis eoUectedy S50 were onder ten dollan,127 were 
between ten and fifty dollars, 13 were between fifij and <me hundred doDan, and IT 
nnged upwards to about fire hundred dollars. 

Although from its inoqition the Society was ofaiiged to face much criticism and 
in diffie re n ce, its first enemy appeared in 189S in the guise of a finndnknt legal aid 
society. Sndi an attadL was ineyitaUe, and it was the jMrecursor of shnilar attacks, 
whidi were repeated in following years until stc^iped by l^islation.^ As the Society 
built up its reputation for honesty and acpiare dealing, the phrase ^legalaid^ came to 
carry a yeiy dear connotation of safety and rdief to the minds of the poor. The diy- 
ster element at the bar was not slow to see that there was a magic in the words whidi 
could be cn^taliaed into a cadi yalne. A number of associations, carrying the phrase 
''legal aid" as a part of thdr title, sprang up, and like wolyes in dieep^s clothing 
went about sedring whom they might deyoor. It was a diflkult moment for this rda- 
tiydy new and generally unreoogniaed Sodety. Had it £uled to stand its ground, its 
fail name, its greatest asset, and its only way of reaching the poor, would hayebeen 
lost and "legal aid sodety" would have become a term of oUoquy even as it has 
in England. The directors fought this dangerous situation by ""^"g rdief in the 
courts, and it is to the credit of the judges that Ihey percdyed the true condition and 
protected the Society in its title by enjoining the use of the w«Hds ''legal aid" for 
any porpoae calmhted to decdye or mislead the poor.' 

In 18M the legal aid idea took root in Jersey City.' No definite oiganiialion 
emerged for many years and the work remained small in soope^ but the circumstances 
of its establishment reyeal how local the legal aid plan was even after ei ght een yean 
and how slowly it made headway. Altiiouf^i Jersey City is directly across the Hod- 
son RiTer from New York, and although the society in New York had existBd since 
1876, the Jersey City organization was created in entire ignorance of its near nei^i- 
bor. It was modded after the "Poor Man^s Lawyer" at the Mansfidd SetOement 
House in London, wfaidi was known to the founder of the Whittier House Settlement 
in Jersey Ci^ because she had liyed in London. For yean the two kindred eflbrts 
existed side by side, each without knowledge of the other. 



^ Sec UN. T.L. A. E.7;SiMLt:SB iUd. 8: n ibid. M;SA«d.U:fN.T.Lcsal Aid Ser.NoLaL PL IS. 

' Per tte mioctiaB m tte caw or Tbe Lec^ Aid Societ7 «L Tbe Cooperative Lcsal Aid 

* Ct Tmmt9 iiowil Ammmnl Report of the WhUtier Bo— e AmnriaHmk (Mntr Qty. ISMX P^e 14. 
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Seyeral noteworihj developments took place in New York during 1896. For the 
first time a retaining fee of ten cents was asked of applicants who were able to pay 
tiiat amount. The directors expressed their purpose to be that ^^of removing the sting 
of charity firom the applicants, and of making the client feel that the assistance ren- 
dered was in the nature of a regular business transaction."^ This fee has been contin- 
ued ever since. The Society's internal organization was placed on a better basis. Ori- 
ginally, the attorney had received a salary and was allowed to engage in private prac- 
tice. Later, the attorney was given a lump sum, out of which he engaged all his assist- 
ants and paid all expenses, retaining the balance plus a proportion of the fees as his 
salary. In 1896 the Society placed the attorney on a definite salary, required all his 
time, and itself paid all expenses under a budget. This plan was adhered to, and 
served as a precedent for other organizations in later years as to the proper rela- 
tionship between a society and its attorney. Most important, the idea of Americaniz- 
ing the Society, which Mr. Briesen had steadily advocated,' was finally consummated 
by a charter amendment under which the Society dropped its German titie and 
became simply ^^The Legal Aid Society.''' By this act renewed emphasis was placed 
on the bet that the organization offered its assistance to all persons irrespective of 
nationality and, reciprocally, it asked for wider support firom all persons. This was 
not promptiy forthcoming, but it managed by diligent work to increase its income 
8u£Bcientiy to meet its fast rising tide of applications. 

The records show a decrease in cases in 1897, but this is due only to achange in 
the recording system whereby advice cases were not listed or recorded.^ In fact, the in- 
crease was so great that in 1899 it was found necessary to open three branch ofiices:^ 
a Seamen's Branch, which instantly took a commanding position and proved to be a 
very haven of refuge for ^poor Jack;" a branch in the University Settlement, which 
later became the East Side Branch; and a Women's Branch, whidi later moved and 
became the Up-Town Branch. 

When the nineteenth century drew to its dose, the idea of organized legal aid work 
had been in existence for twenty-four years, and yet it had taken root in only three 
American cities. Of its span of life from birth up to the present moment, more than 
half had passed with a record of achievement of only three legal aid organizations 
established, whose combined work in 1889 aggregated only 10,425 cases. Each was 
struggling with financial difiiculties, and the general outiook was by no means hope- 
fuL Perhaps the most encouraging fact that appeared at the close of this first era 
wasthe statistical record, which proved that Mr. Briesen's belief that Americansneeded 
assistance as well as (xermans, that citizens as well as immigrants were the victims 
of injustice, was absolutely correct and that his desire to make the legal aid society 

* HUtarp cf *he New York Legal Aid Society, page 16. 
■ See his statement in im in 10 N. Y. L. A. R. 14. 

• Coostitntion of 1806. Art I, S 1: "The name by which this Society shall be known in law is The Legal Aid Society.** 
♦82N.Y.L. A. R.«. »a4JMd.7. 
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an American institution was realized. In 1889 the application lists showed ^69 na- 
tives of Germany and ^17 natives of the United States. From that time on, in steadily 
increasing measure, the largest number of applicants were Americans, who sought a 
relief which their own institutions £Edled to provide. 



§8 
The first decade of the new century gave indications that organized legal aid work 
was to develop into a national project. The expfuision was not rapid, but it went on 

steadily, and by 1910 organized legal aid work was reasonably well estab- 
lished in all of the larger cities of the east. This development was not 
due to any propaganda or missionary work. There was no central organ- 
ization which consciously planned, or led, or built up the movement. The 
growth came about because in the larger cities persons in different walks of life and in 
their various associations, such as the charities, churches, bar associations, women^s 
clubs, and the like, found themselves confronted with the pressing problem of how 
to obtain justice for poor persons who came to their attention. The older solution 
of taking the individual case to some kind lawyer was not only becoming unsatis- 
factory to all concerned, but was rendered out of the question by the greatness of the 
demand, which no private ofiice could undertake to meet. There was a certain vague 
knowledge abroad that something was being done in New York, no one understood 
precisely what it was or exactly what Mr. Briesen was driving at, but to New York 
they all turned for instruction. 

It is this fact which makes the development of ideas about the work in New York 
of such great importance, for those conceptions were largely copied, often for no 
other reason than that New York did its work in that particular way. The mistakes 
of New York became the faults of the entire movement, but as most of its plans and 
rules and tendencies, under Mr. Briesen's inspiration, were of the highest order and 
in the main correct, the New York pattern of organization, which was widely copied, 
proved an excellent model. It is due to this fact, and not merely because of its size, 
that New York has deservedly been supreme in the legal aid world. As one reviews the 
history and sees the accomplishments of this society and that society it becomes 
increasingly clear that the New York organization has justly earned its title of The 
Legal Aid Society. 

In 1900 a group of attorneys in Boston, all closely identified with the Bar Asso- 
ciation, felt a clear demand by the poor of the city for the assistance of counsel, and 
decided to form an organization like that in New York. In April a charter of incor- 
poration was granted, which stated the title to be " The Boston Legal Aid Socieiy.'' 
Up to this time there was no standard nomenclature; there was one L^al Aid Society, 
one Protective Agency, one Bureau of Justice, and one Poor Man's Lawyer. With its 
adoption in Boston, and later elsewhere, the term '^ legal aid" grew into the standard 
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and uniform name for this sort of organization. It has become something akin to a 
trademark. The new society in Boston took over what appeared to be the New York 
pohcy and decided to reject criminal cases.^ The most important thing about this 
society is the fact that its initial impulse came entirely from the bar.^ For the first 
time an object lesson was afforded of the definite relationship between legal aid 
work and members of the bar. It is true that the relationship was put on the narrow 
ground of providing an agency to relieve private oiBoes of their charity cases, but it 
did plant a seed which is now banning to bear fruit throughout the country. 

The New Jersey Legal Aid Association came into existence in 1901. The facts 
about this organization are not entirely clear. Plans were b^un in 1897 to bring 
about a state instead of a city organization, and this was carried through in name, 
but the object was not realized. The Association became in fact the legal aid society 
for Newark, and although when the society was incorporated in 1907, the state name 
of "The New Jersey Legal Aid Society" was retained, the organization was, and is, 
a local organization doing its work in Newark. It does not control the work in Jer- 
sey City or Hoboken, and it never established societies in Trenton, Paterson, or else- 
where. It conforms more to fact, and is less confusing, to consider this organization 
as the Newark Legal Aid Society. 

In March, 1901, the New York Labor Secretariat, a specialized form of legal aid 
work which has failed to make headway in this country, was formed. Germany had 
learned of organized legal aid work from New York, and the idea had promptly been 
put into general effect, with the modification that the agencies which established 
legal aid bureaus were religious groups, political parties, and labor unions. From Grer- 
many the conception of a labor union legal aid society came back to New York and 
the Labor Secretariat was created. Its work is in every respect like that of a legal aid 
society, but its membership is restricted to persons in unions which have joined the 
pkn. It is a coSperative idea closely resembling the similar arrangement more gen- 
erally in vogue for providing physician's services. The Secretariat plan was never for- 
mally extended beyond New York, and it is perhaps fortunate, for if l^al aid work 
had developed along class or group lines, its real position in the administration of jus- 
tice, the essentially pubUc nature of its service, would have been obscured. 

Philadelphia was next in line, following closely the New York pattern, and get- 
ting under way in September, 1902. A description has been written* which merits 
quotation, for it conveys a picture of the meagre way in which most legal aid organ- 
izations were obliged to begin, and of the precarious hold which they had in the com- 
munity at their start 

"All of the multitude of charitable organizations for which the city of Phila- 
delphia is famous, agreed that there was no opening or necessity for such a 
society. One of them, the Society for Organizing Chanty, showing that its bark 

^ 1 Boston L. A. R. 0. " See ^ Lawven' Legal Aid Society, 2S Case and Comment, 1008. 

' B^ort of f Ae Proceedinga of the Firgt Conference of Legal Aid Societiee (1911X pa«e 7. 
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was worse than its bite, loaned the Le^al Aid Society a room down in the slums 
for use without charge two evenings during the week. There the first attorney 
met clients at a temperature which hoverea somewhere near zero, as the Society 
for Organizing Charity was not able to supply heat. The attorney was accus- 
tomed to advise clients in an ulster and gloves. The Provost of the University 
of Pennsylvania subscribed the sum of $25 for incidental expenses, such as post- 
age, stationery, and costs. On this equipment, namely, a fireless room, SS6, and 
a couple of enthusiastic young attorneys, the Legal Aid Society of Philadelphia 
b^an its work. r\\ii>' 

In the same year a committee was formed in New Rochelle to furnish legal assist- 
ance in that ciiy and in Westchester County. In October the Educational Alliance 
of New York, located on the East Side, where it was in a position to reach the vast 
Jewish and Russian immigrant population, undertook legal aid work, for which it 
had felt the need for several years but had lacked the necessary funds, by establishing 
within its organization a L^al Aid Bureau.^ It was planned to confine the services 
to advice, conciliation, and arbitration. It soon appeared, however, that such a limi- 
tation was untenable,^ for in the worst cases of injustice court action is generally the 
only solution. Curiously enough, while this effort to reach the Jewish population in 
New York's East Side by means of an independent organization instead of by exten- 
sion of the existing organization was being undertaken, a parallel development was 
taking place in Chicago with a view to bringing l^al assistance to the large Jewish 
population in Chicago's West Side. The Bureau of Personal Service, which had started 
in 1897, had not found its proper sphere of usefulness until in 1902 it saw the great 
existing need and entered the field of legal aid work. From the point of view of ideal 
arrangement it is regrettable that this duplication of organizations arose, but in fact 
there was no duplication of work, for the new organizations entered new fields. As the 
older organizations in both New York and Chicago lacked the financial strength to 
answer completely the great demand for legal assistance, these new agencies became 
valuable allies, and justified their creation by accomplishing a vast amount of work. 

Two important contributions on the side of more accurate records were made by 
the attorneys for the Boston society during 190S. Up to this time the records of the 
work included only the number of clients, their nationalities, the nature of the cases 
presented, and the amounts collected for clients. To this the Boston attorneys added 
a table showing the sources from which the clients came.' The value of this information 
to the proper development of the work was quickly appreciated. It was adopted in New 
York in 1905,^ and thereafter was generally utilized. Even more valuable, there was 
added a table showing the disposition of all cases.* Other organizations had recorded 
the dispositions of court cases, but none had classified and published the results of the 
work in all cases. Logically, it would seem that a complete record of dispositions is 
a necessary complement to a record of cases received, as necessary as the disbursement 

* 7 Educational Alliance R. 20 ; 10 Ibid. 81. * 18 Ibid. 48. 

* 8 BMton L. A. R. 24. * 80 N. Y. L. A. R. 85. * 8 Boston L. A. R. U. 
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side of a cash-book, if any balance or estimate of results is to be had; but this im- 
portance has never been grasped. Boston itself discarded the method, and not until 
1907 was it definitely established. The older organizations and the majority of the 
newer have never adopted any classification of dispositions, chiefly because New York 
was the recognized leader and its system was generally followed. 

During 1903 no new organizations were formed. An innovation was made in New 
York by the publication of a quarterly review of legal aid work. The directors be- 
lieved the subject was of such intrinsic worth that if information about it could be 
brought home to the public, the needed financial support would be forthcoming. A 
printed monthly statistical report was sent to all members as a first experiment, but 
this proved dry reading. The idea of a quarterly review which should contain, in 
addition to a statistical statement, the stories of interesting cases and leading arti- 
cles was hit upon, and in April, 1908, The Legal Aid Review^ of eight pages, made 
its initial appearance. The Review^ which has ever since been continued, proved to be 
of more than local value. It carried notes on the development of the work in other 
cities and provided a medium for many excellent articles dealing with legal aid work 
and its significance. It was analogous to any trade or professional journal and it 
served the same purposes. To the existing organizations there was made available 
information concerning methods for conducting the work, of which they needed all 
they could get, a community of interest was fostered, and the message in this compact 
and readable form was carried far and wide into new fields.' 

Three organizations were added to the growing list in 1904. Atlanta produced a 
society which did good work and gave every promise of a sturdy development.^ In- 
terest subsided, however, and the enterprise languished and disappeared. This was 
the first death in the otherwise healthy legal aid family, and it was the more un- 
fortunate because this was the first foothold in the South. In Cleveland a group of 
lawyers and the Jewish Federated Charities, both finding an imperative need for some 
definite plan for providing legal services, happily discovei'ed each other and in com- 
bination set up the splendid Cleveland Legal Aid Society.^ Up to this time nearly 
all of the organizations were of the same mould and conformed to type, but in Den- 
ver a departure was made of much interest in the field of legal education,^ when the 
local law school started '^The Legal Aid Dispensary of Denver.** The instructor in 
practice was made the attorney and the senior students were used as his assistants. 
The plan was too successful and had to be abandoned. The character of the service 
given was so high that himdreds of persons applied. The rising cost entailed thereby 



^ Chicago at one time publiihed a Legal Aid Review, which was discootinued, and lince 1912 has published a Bul- 
letin. This is issued only at irregular intervals. It has nerer attained the position or exercised the influence of the 
New York Beview. 

* Atlanta ContUtution for September 0, 19M, quoted in 2 N. Y. Legal Aid Review, No. 4, p. 2. 
' Work was begun in January, 1904. The Society was incorporated in May, 1906. 

* This is the first "legal clinic.** This matter is beyond the scope of this report, but is discussed in a separate pam- 
phlet entiUed "Legal Aid Organisations and Legal Education.** 



144 LEGAL AID ORGANIZATIONS 

exceeded the funds at the disposal of the law school, and as neither the lawyers nor 
the charities would help, the project was discontinued in 1910. 

During the next five years, from 1905 to 1909, both indusive, the progress con- 
tinued steadily. On June 15, 1905, the Bureau of Justice and the Protective Agency 
were wisely consolidated into the Chicago Legal Aid Society. As each had widened 
its scope to meet the increasing demands, the jurisdictions of the two became nearly 
identical, so that the merger was the only sound business course. Later developments 
demonstrated the fact that the strength of one combined organization would exceed 
the total strength of its component parts. As these two original Chicago organiza- 
tions do not again enter into our discussions, it is convenient at this point to sum- 
marize their accomplishment. The Bureau of Justice in its seventeen years ^ enter- 
tained 66,676 cases, collected $87,067.05 for its clients, and expended $75,449.11 in 
the prosecution of its work. The Protective Agency for Women and Children during 
nineteen years, with one year's figures missing,' cared for 89,841 matters, collected 
for clients a total of $38,844.98, and expended $52,469.89. 

New York opened its Harlem Branch in 1905, and in 1906 tried to start a Crimi- 
nal Branch, or at least to provide some assistance in the inferior criminal courts, but 
as the needed funds could not be secured, the criminal work was reluctantly aban- 
doned. The failure of the Society to extend its legal aid into the criminal field and 
thereby to meet the need which in recent years has called the public defender into 
being was not due to lack of perception but to lack of funds. Nevertheless the fact 
gave the legal aid movement a twist away from criminal work. Other societies, lack- 
ing in experience and not clearly understanding the position of legal aid work in its 
relation to the administration of justice, saw that criminal cases did not appear in 
the New York reports and blindly adopted what they supposed was some rule or pol- 
icy against such work. 

In 1907 New York opened an ofiice — its fifth branch — in Brooklyn. Financial 
stringency caused this to be closed the next year, but in 1910 it was permanently re- 
opened. Cincinnati set up an organization in 1907, Pittsburgh followed in 1908,' and 
Detroit in 1909. This last is of interest because it was established and supported by 
the Association of the Bar of the City of Detroit. Thus for the first time, after thirty- 
three years, the bar in its collective capacity took a part in this movement for mak- 
ing justice more accessible to the poor. 



^ These flgnrei are complete except for the half year January 1, IffKHJnne 16, 1906, for which period no report was 
erer made. 

' The report for the period April 1, 1801h>April 1, 1804, beinir the Sighth Annual Report, \a mininir> 

* In 1906 an association bearinir the legal aid name was formed in Los Angeles. No reports were ever pablished. No 
attorney was ever put in charge of the work. It did render a certain amount of serrice until 1914, when the Public 
Defender's office took over all such work. From such CTidence as is available it is proper to exclude it fhim the field 
which is of concern to us as not being a definite organization. 
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§4 

The third era consists of a four-year period in which the territorial expansion of the 
work went ahead very rapidly. Whereas in 1909 there were fourteen definite organi- 
zations in existence, by the end of 1913 the number had doubled to 

7%^ Third . . 

^ twenty-eight. As the preceding period marked the establishment of 

renoa legal aid organizations in the East, so this is primarily the period of 

^ ~ extension into the Middle West — EansasCity in 1910, St. Louis, Akron, 

and St. Paul in 1912, Duluth, Minneapolis, and Louisville in 1913. A further pene- 
tration of the eastern field went on at the same time. Baltimore and Rochester were 
added in 1911. New York, now possessed of two organizations with five branch 
ofiices, added further to its legal aid equipment by the establishment of the National 
Desertion Bureau. This organization, created by the National Conference of Jewish 
Charities to combat the growing evil of family desertion, represents a specialized 
legal aid organization and affords a striking illustration of the efiiciency that attends 
specialization of work. In 1912 a strong society was started in Buffalo, and in the same 
year two young men who had learned of the idea in the East started a small but 
valuable society in Colorado Springs. 

The year 1913 marked the second attempt to plant legal aid work in southern 
fields. In New Orleans an organization was fostered by the Louisiana Bar Association, 
which has managed to hold on although its development has been disappointing. In 
the industrial city of Birmingham a legal aid bureau was opened as a branch of the 
Lawyers' League, an association of lawyers formed for social and civic betterment. 
The bureau was never very active and when the Lawyers' League died it also succumbed. 

Students in the Harvard Law School organized in 1913 a legal aid bureau in Cam- 
bridge, which not only served as the first representative of a new type of organiza- 
tion, but also brought into life again the question of a possible cooperation between 
legal aid and law schools. In Minneapolis, which has already been mentioned, under 
the guidance of Dean William R. Vance of the University of Minnesota School of Law, 
an alliance was made between society and school which operated to mutual advantage 
and served again to bring into prominence the question of a legal clinic, which by this 
time had been reluctantly given up in Denver. 

An outstanding fact of the development during this third era was the change 
which took place in the predominant type of legal aid organization. Up to 1910, 
of the fourteen societies that attained permanence, ten were organized as private 
charitable corporations. From 1910 through 1913, of the fourteen societies that 
lasted, eight came into being as departments of organized charities. Leaving aside 
Colorado Springs, which represents a venture of eastern men rather than any western 
impulse, a glance at the map shows that, with one exception, the legal aid movement 
had not pushed farther west than the Mississippi River by the end of 1913. 

Ejinsas City, Missouri, was the exception, and it was also an exception in a more 



146 LEGAL AID ORGANIZATIONS 

important than a territorial way. Hon. Frank P. Walsh, then a practising attorney 
in Kansas City, and later Chairman of the United States Conmiission on Industrial 
Relations, was interested in the work of the Board of Public Welfare whidi had been 
created by the city to take care of prisoners and to supervise parole. Mr. Walsh had 
visited the l^al aid societies in New York and Chicago, and he knew from his own 
practice that there was a similar need in Kansas City. He conceived of the idea of 
placing such work under the supervision of the city's Board of Public Wel£Eu%. Six 
attorneys were found who were willing to devote two hours each on one day a week. 
Under this plan the office was opened on August 10, 1910. On the first day there were 
twenty applications, and the volume of the work clearly showed that a more perma- 
nent arrangement was necessary. Accordingly on September 15 the Board of Public 
Welfare appointed one attorney to devote all his time to the work, gave him a sal- 
ary, and supplied him with assistants.^ No special ordinance was passed; the Wel&ie 
Board acted under its general authority and drew the necessary money from its gen- 
eral funds.' 

This was a step of profound importance, destined to influence the entire history of 
l^al aid work and probably destined to affect the whole course of the administration 
of justice. This public Legal Aid Bureau challenged the long accepted conception, 
on which our civil administration of justice was built, that the state's duty ends when 
it has provided judge and court house, and that it has no interest and no right to 
take a part in private litigation. Here in Kansas City for the first time an American 
community put the ideal of the fundamental law into practice and saw that no one 
was denied justice because of inability to employ counsel. As it has rather aptly been 
put, ^^By the organization of the Legal Aid Bureau, justice in this city has been 
placed on the free list with religion, education, and health."' The significance of a 
public society was not at once grasped, nor was it followed for a while. But the vigor 
of the idea proved itself when at the end of its first full year the Kansas City Bureau 
took third rank among the then existing nineteen l^al aid organizations, easily out- 
distancing societies in larger cities which had had more time for growth, as in Bos- 
ton, Cleveland, and Philadelphia. This undertaking of legal aid work by a municipal 
government and the payment of expenses out of the public treasury made a deep im- 
pression in the legal aid world. It is not to be wondered that its full significance was 
not at once appreciated, for it is a long step from thinking of a legal aid society in 
terms of a charity and as a place where lawyers may send their charity cases, to con- 
ceiving of it as a department of government and a part of the public administration 
of justice. Kansas City stood as an object lesson, and because of it the thought of the 
leaders in the movement in various cities began to crystallize as to the true function 
and position of a legal aid organization. 

^ 1 Kansas City L. A. R. 8. 

* Report of the Proceedings of the Third Conference of LegaZ Aid Societies (1914X paces 88, 80. 

* 2 Kansas City L. A. R. 1. 
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One other important development took place during this period. Very slowly there 
had been growing up among the various organizations a feeling of comradeship and a 
realization that all were engaged in a common enterprise. In 1911 this took the prac- 
tical shape of an invitation from Pittsburgh to meet to discuss common problems 
and the advisability of a central organization. Thirteen societies responded by send- 
ing delegates. The discussion^ disclosed that there were many practical reasons for 
the formation of an alliance. A central office could lead in propaganda work in new 
fields and could provide a clearing house through which cases could be transferred 
for action from one city to another. Legal aid work was developing in Europe and the 
movement had assumed an international character, so that there was need of some 
official to whom foreign l^al aid societies could send cases for reference to the proper 
local society. It was further pointed out that, by combining, the legal aid societies 
might take a part in national problems and in remedial legislation. Such beneficial 
results were so obvious — indeed they had earlier been presented by New York* — that 
it is remarkable that the union was not effected sooner than it was.' As a result of 
this first conference in Pittsburgh a committee was appointed to draw up a plan for 
a permanent central organization. 

A second conference was held in New York in 191^atwhich time the National Alli- 
ance of L^al Aid Societies was formed, and a constitution and by-laws were adopted.' 
As has generally been the case in the history of American institutions, this initial 
attempt at federation resulted in producing a very weak central body, lacking both 
the funds and the power to provide any real leadership. Legal aid work having de- 
veloped entirely as a local growth, it was inevitable that local feeling should run high 
in the sense that each organization was afraid to surrender any authority to a central 
governing body. The Alliance has called two conventions, one at Chicago in 1914 and 
one in Cincinnati in 1916, and its president has done some work in foreign cases, but 
beyond that it has amounted to nothing. 

The fourth period, consisting of the last four years up to 1918, constitutes the most 

remarkable chapter in the entire history. The idea spread very rapidly, reaching out 

rp^ „ , to the Pacific Coast and into the Southwest, until nearly all of the 

.. larger cities in the United States had established legal aid organiza- 

01 A-1 ft tions. Whereas in 1914 there were twenty-eight societies, in 1917 there 

were forty-one societies, among which number are included two public 
defender organizations doing civil as well as criminal work, and in addition there 



^ The complete discussion is contained in Report of the Proceedinge cf the Mnt Conference of Leffol Aid Societiee 

(mix 

• 81 N. Y. L. A. R. 19. 

* These are contained in Report cf the Proceedinge cf the Second Conference of Legal Aid Societies (1012X pace 17. 
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were four public defender's offices confining themselves to criminal work. In nineteen 
other cities the idea was welcomed and, although definite results are not yet apparent, 
from some of these places new organizations will soon emerge. In all cities where 
l^al aid had been established the work continued to increase steadily. 

The most important fact in this last period is that the prevcdling type of organ- 
ization shifted to that of the publicly controlled, publicly supported bureau. In 1914 
the Los Angeles Public Defender's office, charged also with the responsibility of civil 
work, was opened, and the work in Duluth was taken over by the city. In 1915 the 
municipalities took over the work in St. Louis and Dayton, and in Dallas the Board 
of Public Welfare created a Free Legal Aid Bureau. During the same year public 
defenders were established in Los Angeles (for the police court), in Omaha, and in 
Portland, Oregon, in which last city the official was so besieged by applicants for 
civil assistance that perforce his office became a regular legal aid society. In 1916 the 
city of Omaha established a public society, the people of Hartford voted on refer- 
endum to have a municipal legal aid bureau, and in Columbus a public defender 
was provided. 

In Washington and New Haven the Harvard plan of a law school legal aid society 
was put into effect by students in the G«orge Washington and Yale Law Schools. 
Strong organizations came into being in San Francisco and Milwaukee, and lesser 
but still important societies were started in Columbus, Nashville, Plainfield, Ridi- 
mond, and San Diego. In Jersey City the work, which can be traced back to the 
"Poor Man's Lawyer" at the Whittier House Settlement in 1894, blossomed out and 
produced a full-fledged society. The last event in the period covered by this report 
was the establishment in New York in 1917 of a splendid organization to provide 
legal aid in criminal cases, called "The Voluntary Defenders Committee," which serves 
to round out the legal aid equipment of that city by carrying the work into the 
criminal field, which none of the other societies had been able to reach. 

§6 
The history of the movement for organized legal assistance to the poor is that of 
a conception possessing great intrinsic value which could earn appreciation only with 
. the passage of time. After a painfully slow beginning during a period of 
twenty-four barren and almost stagnant years, the idea pushed forward grad- 
ually, but nevertheless steadily, for the space of ten years, and then for seven years 
raced ahead with constantly accelerating velocity. From period to period the advance 
has been in geometric progression.^ The high tide of territorial expansion has been 
passed, but the momentum has by no means subsided. 

Side by side with this territorial expansion, and keeping pace with it, there has 

^ See the table showing the increase in number of organizations and in cases, post, page 162. 
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gone on a steady evolution of thought about the work. The beginnings of a tech- 
nique as to how the work may most effectively and efficiently be done have been made. 
More important, there has graduaUy been dawning a clearer conception of the mean- 
ing of organized legal assistance to the poor. The movement has passed through three 
stages and is entering a fourth. From its original position as a sort of proprietary 
organization with the narrow mission of aiding only a limited group, it broadened 
out and took on the stature of a charily, anxious to help all who needed its assist- 
ance, but still viewing its object as that of dispensing legal assistance as other char- 
ities dispense material assistance. Thence it emerged onto a higher plane, where it | 
understood that in its daily work it was not so much giving anything to the poor I 
as it was obtaining for them their just dues; that it was not dispensing charity, but^ 
was securing justice. 

The mind of the bar and of the community in general has not advanced beyond 
the second stage. To most persons a legal aid organization is still a charity. The di- 
rectors of legal aid societies and the attorneys in charge have nearly all, through 
their closer contact with the work, come to an appreciation of the fact that they are 
engaged in essentially a public undertaking, and that they have a part in the admin- 
istration of justice. 

The last development, which is the fourth stage in the evolution, r^ards the or- 
ganized legal aid movement not as a thing apart or as a thing unto itself, but rather 
as an important and contributing factor in a greater movement — a movement 
embracing the reorganization of courts, the simplification of procedure, and all the 
remedial agencies and methods examined in Part II of this study — for the better- 
ment of our administration of justice. It recognizes that legal aid work, even at its 
best, is not the whole solution or the only solution, and that it can reach its own 
maximum strength only in alliance with the other forces and agencies about it, pre- 
ferring them where they are the more efficient, supplementing them where they fail 
In this light legal aid work ceases to be an end in itself; it becomes merged in a 
great design according to which the whole administration of justice is to be rebuilt 
and reshaped to the end that denial of justice, so fsur as we now understand it, may 
cease. The majority of those identified with the work have not yet recognized or 
consciously accepted this last conception ; but in the reports which are now being pub- 
lished and in the character of the work being undertaken there is ample evidence . 
that shortly it will be accepted as the guiding principle for the future. 



Note: In this chapter all the definitely established legal aid oi^ganizations have been mentioned. For 
a complete list, both of organizations in existence and those in process of formation, alphabetically 
arranged and giving the names of officers and addresses, see 15 N. Y. Legal Aid Rev. No. S (July, 
1917), pp. 13-15; U Case and Comment (August, 1917), 31&-318. The earlier lists published in 8 Pitts- 
burgh L. A. R. ^; 11 Chicago L. A. R. 37; and B&port of PfXK)$$dmgs of the Fourth Confirmee of 
Legal Aid Soeietiee (1916), page 156, are now inaccurate. 



Chapter XVIII 

WORK OF THE LEGAL AID ORGANIZATIONS 

I have known about the Legal Aid Society for some yean, but 
it conducts its affairs so quietly and so unostentatiously that 
I did not know, until the other day, how extensive is the work 
it is doing. It stirs one*s blood and compels one*s deep homage 
to read the great figures! Marx Twain.^ 

§ 1 

THE final test of any organization lies in its accomplishment. This challenge the 
legal aid organizations are not afraid to meet. To make a compact presentation 
of the work that has been done, one is necessarily driven to the use of statistics, but it 
^^^, should be remembered that figures, however great, are incapable of por- 

^^^^^ traying results in terms of human happiness and welfare. An idea of 
this larger benefit can be obtained to a limited extent by examining the individual 
cases that are presented in the reports of the l^al aid organizations. These, if col- 
lected, would fill several volumes, and still they would represent only an infinitesimal 
part of the good which has been achieved. This human side of the work, the splendid 
efibrts that have been made, the encouragement, comfort, and help which have been 
brought to those in trouble, the far-reaching effects of this practical ministration in 
accordance with the American ideal of justice and fair play, — such things will never 
be presented in their full force until there appears a Dickens to write a twentieth 
century version of Bleak House or a Hugo to depict the struggles of a modem Jean 
Valjean. 

The essence of the work of l^al aid organizations is the rendering of legal advice 
and l^al assistance to the individual in the individual case. It is for this purpose that 
they exist, and it is with such work that we are here concerned. Out of the individ- 
ual case work there grows other work, more general in its nature, such as the support 
of remedial legislation, co5peration with the charities, and service to the community 
in driving out the loan sharks. These matters are secondary and may be postponed 
for later consideration.^ 

If ever there was an occasion for the use of statistics without an apology or justi- 
fication, it exists in connection with legal aid work. It is high time that the figures 
were presented and that attention be called to them. Feeling themselves bound by 
professional ethics, the societies have never exploited their work in individual cases,' 
and as a matter of policy they have preferred to do their job ^without noise or osten- 

^ Prom a letter written December 12, 1900, to Mr. Louii WindmUller, Treasarer of the New York Legal Aid Societr* 

* Chapters XXI to XXV deal with work in this broader field and with the relationahipt between legal aid orgaai- 
lations and the law, the commnnity, the charities, and the bar. 

* See A Lawyer"* Legal Aid Society^ 28 Case and Comment, 1006; B^^ori cfJhroceedini/s cfthe Fymrth Conference 
aS Legal Aid Societin, page 86. 



THEIR WORK 151 

tation."^ As a result, in the community at large and even among the members of 
the bar, the work is very little known and has received but scant acknowledgment. 
It has been done so silently and it has gone ahead so quietly that a statement of the 
dimensions to which it has attained is in the nature of a revelation. 



§2 
The forty-one l^al aid organizations of the United States, as their contribution 
toward making more equal the position of the poor before the law, have provided at- 
rwr, rp ^^ tomeys to 1,188,700 persons, have collected for their clients sums ag- 
rrr t. gi^g&ting $3,590,681, and to accomplish this work they have expended 

$1,578,788. These are minimum figures. All estimates and conjectures 
have been excluded. If all the figures could be known, the number of clients would be 
considerably increased. If it were possible to estimate the amount which clients have 
received from weekly orders secured for them by legal aid societies, the figure repre- 
senting collections would probably be doubled. Orders and decrees for the support of 
wives and children and findings under the compensation acts all call for weekly pay- 
ments. The former run indefinitely, they may remain in force as long as the person 
lives, but it is impossible to know or estimate with any accuracy how much is paid in 
accordance with their terms, for these payments by husbands are both irregular and 
uncertain. The latter continue throughout the period of disability up to ten years, 
payments are certain, but as the date when an injured man returns to work and com- 
pensation stops is almost never known to the society, no computations are possible. 
All that can be o£Pered is opinion, and the best opinion is that if such actual pay- 
ments were known, they would swell the total collections to seven million dollars. Tak- 
ing the figures as they stand, they ofier ample evidence of the inadequacy of the tradi- 
tional administration of justice in itself to protect the rights of the poor through law. 
Without organized legal aid, what would have been done for these hundreds of thou- 
sands of persons who were justly entitled to several millions of dollars? 

While the height of territorial expansion has been passed, the volume of work has 
by no means reached its zenith. In the last six years the work has doubled, and the 
increase is due not only to the creation of new organizations, but also in a very appre- 
ciable measure to the growing work of the older societies. How vast the work will be 
at the end of the next decade no one can foretell, but it is certain that the develop- 
ment is still going on apace. Complete figures showing the increase in case work, in 
collections for clients, and in expenses, year by year for each organization and in total 
for all organizations, are contained in the three statistical tables appended to this 
report. A condensation of these tables shows that the work has grown as follows : 



^ This deiciiption was applied in an editorial in the OuUook for July 18, 1903. Quoted in 1 N. T. Legal Aid HeT. 
No. S. p. 8. 
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1876 


I 


919 


$1,000 


$1,060 


1885 


1 


3,809 


17,711 


2,870 


1890 


3 


9,316 


47,580 


11,953 


1895 


4 


16,128 


66,341 


14,312 


1900 


5 


20,896 


101,970 


21,669 


1905 


12 


33,352 


80,020 


42,734 


1910 


15 


52,644 


166,851 


76,602 


1912 


91 


77,778 


217,532 


119,705 


1914 


99 


109,048 


268,849 


160,189 


1916 


41 


117,201 


340,199 


181,408 



§8 

The nature of legal aid work has already been pointed out in general terms in earlier 
connections. Writing in the light of experience gained in a hundred thousand cases, 
^ ^ the attorney for the New York Society thus expresses it: * 

the Work **What is L^al Aid Work? What kind of work do you do? How 

often these questions are asked each year, and surprising as it may 
be to some, there are thousands in this City of ours, who are not only unfamiliar 
with our purposes, but to whom our existence is unknown. 

^^From oirth to death, the poor man is the prey of a host of petty swindlers. 
He is educated to believe that justice is free and he finds that to get it, he must 

Ey a lawyer a price he cannot affonL It has often been said that only the poor 
ow the sorrows of the poor. This may be so, but I believe that only the L^al 
Aid Society knows their wrongs. Unless injuries and unfairness to the poor man 
are punished, he feels that justice is not for him, and that he has not the same 
opportunity and protection as the rich man; he becomes anarchistic. The fun- 
damental object of our Society, therefore, is to see that all, no matter how poor, 
or how oppressed, shall get justice. We care nothing for race, sex, color, creed, 
or previous condition of servitude; we do believe that the laws mean something 
ana our work is to see that they mean the same for the poor that they do for the 
rich. Let me emphasize that the Society does not give charitable support to needy 
persons, but omy justice and the enforcement of just and honorable claims.* 

The scope of the work is confined to the field of legal action. The societies are en- 
gaged in the practice of law and not in social service work as that phrase is gener- 
ally used. More closely than anything else, the work resembles the work of an attor- 
ney engaged in general practice, the chief points of difierence being in the matter of 
fees and in the number of cases. To many of the innumerable questions which are 
asked the attorneys give answers based as much on common sense as on law, but the 
bar will admit that this is not a peculiarity confined to legal aid practice. 

Proceeding to a more specific examination of just what cases are brought to the 
legal aid societies, it is at once apparent that claims for wages and domestic diflicul- 



88 N. Y. L. A. R. 2& 
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ties far outnumber any other classes of cases. Almost universally the collection of 
wages comprises the gi'eatest work, then come the husband and wife difficulties with 
suits for separation (not divorce) and proceedings to enforce support, and beyond 
these two great groups the cases presented range widely over the whole field of civil 
law, except that poor corporations have not yet sought legal aid, so that there is little 
practice in corporation law. 

The societies have kept accurate records of the nature of their cases, and although 
the classifications have never been standardized, it is possible to compile an intelli- 
gent table showing the kind of work presented by clients to organizations in seven 
different typical cities during the year 1914, which was a normal year.^ As the vol- 
ume of work varies from city to city, the relative importance of the groups of cases 
is best seen from percentages. This table is on the following page. 

Legal aid work varies from city to city, but the average percentage figures in this 
table give an accurate idea of the general run of the cases and in what sorts of work 
the organizations are engaged. 

There are five particular classes of cases about which some doubts have been raised 
as to whether they could properly be entertained by legal aid organizations. These 
are criminal cases (other than family desertion and non-support and bastardy), per- 
sonal injury cases, divorce libels, complaints against attorneys, and bankruptcy pro- 
ceedings. The last two admit of summary disposition. There are only three societies 
which refuse bankruptcy cases as a matter of rule. The organization in Nashville, which 
is allied to the Commercial Club, is its chief exponent.^ There is every reason for 
discouraging voluntary bankruptcy, but there is no reason for flatly refusing to file 
schedules as a matter of rule. Until the small claims courts evolve a successful court 
trustee plan,' bankruptcy is often the only relief allowed by law. In cases where a 
vindictive creditor is harassing his debtor, causing him to lose his job as fast as he 
finds employment, making it difficult to support his family and impossible to pay 
other creditors, neither ethics nor morals enjoin resort to the bankruptcy court. 

Only three societies refuse to give any consideration to complaints against attor- 
neys. It is a common policy to refer all such matters directly to the proper Bar Associa- 
tion. The soundness of such a policy depends entirely upon the condition of the local 
Grievance Committee. In New York there is excellent reason for promptly referring 
complaints to the Grievance Committees of the City and County Bar Associations, 
both of which maintain investigators and attorneys for just such cases and do excel- 
lent work. Of few other Grievance Committees can this be said ; reference to many 
of them results in pigeonholing the complaint. In general, it would be well for legal 
aid organizations to accept and prosecute cases against attorneys. The societies deal 



^ This is not true of workmen*! oompenntion caaea. Many of the compenaation acta were not paaaed until 1014 or 
later. The aocietiea are just beginning to find their fttnction in thia new field of litigation. 

* Report of Proceeding$ qf the fourth Oor^ierence of Legal Aid SocieUet, page 111. 

' See ante. Chapter VHI, Small Claima Courta, S 7-S, page 67. 






•o on 




I i I I I « • '^ I I '^ « • •. « I I »» » I *3 -*!.'§ 



I 







4e 

1^' 



I 



|'I5 3SSIISSSI5IIS;5I| 









s s 



00 S 

0(5 • 



1^ 

o 

E 






o 

I 






es 







5 i-H f-4 ^ f-t 



00 



I 



e» 04 o -H^ o I ^ o 

Ot *Q to v^ •"< ' 1-^ ^ 



«J « ' l-H •* us ' 



S I 






<0 00 O) 00 00 t» 

■ ••••• 









I I *0 QD QD « 00 I ^, I 

I. 91 m ^ <e Q« ' 






• »• « 

• * • 

GO <0 



O) 0» 09 
• • ^ 



00 




5 ^ 



6« 



5*2 



THEIR WORK 156 

with the poor, who are most easily imposed on and taken advantage of; they are more 
likely to encounter certain types of abuse than any other agency; and they may work 
in excellent cooperation with the local Grievance Committee. When the misconduct is 
so gross that disbarment is warranted, the complcdnt and the evidence should go to the 
Bar Association, for it is desirable that any court proceedings should be instituted 
in that name, but as to all other matters the legal aid organizations can render in- 
valuable service to the community and to the bar itself by investigating complaints 
and fearlessly prosecuting* the cases where action is warranted. 

In divorce matters there is a dear and well-justified rule to refuse to institute di- 
vorce proceedings. Of thirty-one organizations doing general legal aid work and hav- 
ing existed long enough to have settled rules of policy, twenty-two decline to repre- 
sent divorce libellants, and in addition two, though accepting the cases, use every 
means to discourage such proceedings. There is a strong public poUcy against mak- 
ing divorces easy and cheap. The argument for costs as a deterrent can be well made 
in this field. The issue is not between divorce and no relief; non-support proceed- 
ings will secure support and separation proceedings will protect against brutality or 
physical abuse. The issue is between legal action which breaks up a home forever and 
legal action which preserves the home or leaves the path open for reconciliation. Or- 
ganizations, as in Jersey City and Boston,^ have attempted to accept divorce cases 
and have found that their assistance was abused, and so have changed their tactics. 
While exceptions are sometimes warranted in unusual circumstances, the rule is a wise 
one, for its very existence puts the legal aid attorney in a firm position in dealing with 
such applicants. The reason which justifies declining the institution of divorce pro- 
ceedings requires that such libels, when brought by other attorneys, be defended by 
legal aid attorneys in all cases where there is a proper defence. The extension of the 
original rule to include refusing to represent libellees in divorce matters is entirely 
without justification. The desire to preserve the int^rity of the home, which is the 
reason for not bringing divorces, requires the representation of the wife, whose hus- 
band seeks a divorce, in order that the home may be broken up only for cause shown 
and not for lack of representation or for default. Most organizations perceive and 
follow this distinction. 

In reviewing the history of legal aid organizations we have already seen that in 
New York the l^al aid society was unable to undertake general criminal work. New 
York's leaders saw that the need for legal assistance was as great in criminal as in 
civil matters,' but as the necessary funds for the proposed Criminal Branch were not 
forthcoming, and as the District Attorney sent deputies into the magistrates^ courts 
who, it was hoped, would act impartially, the society gave up its venture into the crim- 
inal field.' The Chicago organization in its earlier years did a good deal of work in 

^4B(MtoliL. A. R.17. 

* 86 N. Y. L. A. R. U; 86 iMd. 86. 

* This is farther dlflcnMed in 7 N. Y. Legal Aid Reriew, No. 1. 1>. S; No. 8, p. 1 ; No. S, p. 19. 
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the criminal courts, but gradually abandoned it.^ In Boston it was early determined 
to refuse criminal cases.' Buffalo started out to undertake criminal work,' but has 
felt obliged to change its policy. In fact, the situation to-day is that of the thirty- 
one organizations having any clear policies or rules, twenty-one refuse criminal cases, 
and those which have no rule do very little, if any, such worL Three considerations 
have brought about this unfortunate result. First, as has been pointed out, many 
societies adopted the rule because in doing so they thought they were following a 
precedent based on experience in New York. Second, all societies are overworked and 
undermanned, so that they have feared to be swamped if they opened the flood-gates 
of criminal applications. Third, as criminal practice has grown into a specialized field, 
requiring expert investigators, and specially trained and experienced counsel, the 
societies have recognized that they lacked the proper equipment to conduct criminal 
cases, especially the more serious matters, properly. 

The legal aid organizations have failed to develop in this direction as they should 
have developed. The public defender movement is the result of their shortcoming. 
Legal aid societies in general should bestir themselves and strain every effort to pro- 
vide assistance in this important field. They will do well to take advantage of the 
momentum of the public defender idea, and merge it with themselves, by establish- 
ing public defender departments. To have two sets of organizations existing side by 
side will entail unfortunate results in duplication of work and increased expense 
to be borne by the public or the community. As it is always difficult to merge estab- 
lished organizations, it is highly desirable that the legal aid societies secure the re- 
quisite funds, equip themselves properly, and then let it be known that they are pre- 
pared to accept assignments from the court or direct applications frompersonscharged 
with the more serious offences. How far the legal aid societies should attempt to prac- 
tise in the lower courts is the same question which has been considered in connec- 
tion with the police court public defender.^ This is a local question for each society 
to answer in accordance with local conditions. 

The chief point of contention among the organizations is with r^ard to accepting 
personal injury cases. Of the thirty-one organizations, twenty-four reAise such cases 
unless they be claims for trifling amounts. The rule is a result of the contingent fee 
system. The majority position is that to do such work is to enter into competition 
with the bar. The injured person who is able to retain his own counsel is, of course, 
not entitled to free assistance from a legal aid organization. It is argued that by 
virtue of the contingent fee any injured person, no matter how poor, can secure the 
services of counsel. The minority hold to the proposition that a poor man does not 
cease to be entitled to the services of a legal aid organization because he has suffered 
a serious injury. They regard the contingent fee, as it is used in practice, as an ex- 

^ This may be seen by reviewing the attorney's reports in the Chicago Legal Aid Society jBe3>ort« ttom 1906 to mt. 

* 1 Boston L. A. R. 9. * 1 Baflklo L. A. ILS. 

* See ante^ Chapter XV, The Defender in Criminal Cases, i 8, page 1S4. 
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ploitation of the unfortunate position of the injured person and not as a method 
of giving him proper relief.^ The organizations which decline personal injury cases 
are forced into a most uncomfortable position. An injured poor person applies for 
assistance, which is refused; he then asks to whom he should go, and this informa- 
tion cannot be given him. This second refusal is a necessary result of the first, for the 
reference of personal injury cases to selected members of the bar forces the society 
into discrimination and gives rise to a practice more objectionable to the bar than 
is the practice of accepting the cases. The result of the double refusal either to accept 
the case or to recommend an attorney is disastrous. The injured party may not know 
an}niehere to go and so fail of relief altogether, or, what is more likely, will fall into 
the hands of a "runner'' or lawyer's agent, and will then pay the larger proportion 
of any settlement or recovery in fees. To combat this evil, many of the organiza- 
tions have qualified their rule by accepting such cases for arbitration or settlement, 
but not for litigation. The New York Legal Aid Society, which first laid down the 
rule against personal injury cases, illustrates all these propositions. The Society has 
always revised to accept these cases and logically has refused to recommend appli- 
cants to any named attorney, but in recent years it has been wiUing to entertain 
the cases for purposes of settlement only.^ This modification of the rule, although a 
step forward, is in violation of the principle on which the rule itself is based. Law- 
yers charge contingent fees in settled as well as litigated cases, the bar derives more 
income from the settlements than from the verdicts in negligence cases. The poor 
man can as easily get an attorney to undertake his case for settlement as for litiga- 
tion, and the legal aid society in accepting the case for settlement is just as directly 
competing with the bar as if it accepted the case with a view to litigation. The situ- 
ation brings about a clash between the two principles that legal aid organizations 
should assist the poor and that they should not compete with the bar. In any such 
conflict the proper interests of the poor should be given priorily. It is their need 
which is the very reason for the existence of legal aid organizations. If the legal aid 
societies had been strong enough at the outset to accept these cases generally, and 
thereby to ward ofi* the contingent fee system, they would have rendered an invalu- 
able service to American justice and to the bar itself. Having failed of that, they 
should not now acquiesce in the situation, but should have the courage to minimize 
the bad condition by accepting the personal injury cases of poor persons and by giv- 
ing complete legal assistance in this as in any other kind of case. This position finds 
support in the remarks of one of the best attorneys of the New York Legal Aid 
Society:' 

** However much we may vary in our opinion that attorneys may be unfair or 
unjust, we must admit that there is about the negligence case, an atmosphere 

^ The arguments are set out in Report of Proceeding$ of the Second Conference ofLegiU Aid Sodeiiee, pages 48-02. 
* Report of Prooeedinga of the Second Conference of Legal Aid Societies, page 61. 
' See S^port of ProoeedingB of the Second Cofkferenoe ofLegai Aid Sodetiea, page St. 
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that is totally diiTerent from any other kind of case^ and as a matter of &ct 
negligence cases, personal injuries, have taken on an atmosphere of gambling; 
and I do think that our Legal Aid Society or any other, might well take up that 
class of case, simply for the purpose of getting the profession generally back 
to a more wholesome view oi that kind of case, and make all attorneys realize 
that those are cases which can be treated like other cases." 

As most of the personal injury cases offered to l^al aid societies are those of 
injured workmen, the passage of the workmen's compensation acts, which have so 
largely done away with contingent fees, woidd have rendered this argument aca^ 
demic were it not for the fact that several societies have carried over their rule and ap- 
plied it to cases under the new law. Thus the rule tends to reinforce the too common 
opinion that attorneys are unnecessary under the compensation acts, so that the 
l^al aid societies are keeping out of a field where their services are sorely needed. 
Not all, but many of them are making their original mistake over again. An injured 
workman, receiving one-half or two-thirds of his former pay, is not in a position to 
pay largely for lawyer's services. As his compensation comes in weekly instalments, 
instead of in one sum, the contingent fee is less applicable. With the passage of time 
there will inevitably be an increasing necessity on the part of injured workmen for 
representation at hearings in aU contested cases. It will be tragic if the legal aid 
organizations, through blind adherence to an originally doubtful and now clearly 
outworn rule, persist in refusing their assistance to a large class of poor persons 
who stand in dire need of that assistance. 



§4 

Inasmuch as the legal aid societies do no advertising, feeling themselves bound by 
the traditions of the profession in that regard, it is interesting to ascertain how the 
^ vast army of clients finds its way to their offices. Nearly all the organ- 
, ^ izations keep records of the channels through which their cases come, 

but the records are in a form which leaves much to be desired. From 
the point of view of the individual society, properly classified source records are 
indispensable to an intelligent direction of the work. By a classification of source 
names which represent the various elements and groups in the community, — as the 
organized charities, the courts, the newspapers, the churches, etc., — it is possible to 
determine where the society is known and where it is not, and then take steps cal- 
culated to bring its existence to the knowledge of the latter group. Our concern here 
is merely to ascertain how clients learn of the legal aid societies and what groups in 
the community are using the societies. There is an utter lack of standardization, which 
precludes any comparison between cities, or the taking of any general average, as was 
possible in considering the nature of the cases in the preceding section. On the basis 
of existing information no satisfactory table can be compiled. It is probably better 
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than nothing, however, to take the records of four of the older and better established 
organizations for the year 1914 which has already been used, and with some slight 
rearrangement to submit the figures as they stand. It will readily be seen that such 
(general headings as ^^ Friends^ made percentage figures valueless. It should also be 
noted that, except in New York, the heading "Former Clients'' includes not only 
persons themselves former clients, but persons referred by former clients. The num- 
ber of clients who themselves return to the legal aid society in the course of a year is 
relatively small. 



ClastificaUon cf Sources 


Boston 


Chioago 


Cleveland 


Nev) York 


Judges, clerk of courts, public officials 


4S3 


9,557 


494 


4,933 


Lawyers, including legal aid societies 


177 


999 


37 


776 


Oiganiied charities 


343 


1,093 


198 


449 


Newspapers 


73 


995 


518 


889 


(By) Former clients 


560 


9,088 


559 


9,019 


Doctors and hospitals 


18 


— 


13 


— 


Ministers and churches 


39 


— 


19 


— 


Direct applications 


— 


9,555 


608 


5,470 


By friends 


651 


5,894 


— 


17,754 


Consuls for other nations 


— 


30 


— 


401 


From foreign sources 


— 


— 


— 


1,646 


Miscellaneous 


59 


750 


178 


6,800 


Total e€U€t anahpssd 


9,999 


16,191 


9,540 


40,430 



The most interesting figures are those relating to the courts. Although generali- 
zations based on this table alone must be made with caution, there is extrinsic evi- 
dence which corroborates the above figures showing that from judges, clerks, and other 
officials the Boston Legal Aid Society receives 19 per cent of its clients, Chicago 16 
per cent, Cleveland 19 per cent, and New York 10 per cent. It is a fact that the legal 
aid organizations have everywhere earned good reputations before the courts, and 
that the judges and clerks are glad to refer needy persons to them. It is not unusual 
for a judge to stop a case in which it becomes apparent that an unrepresented party 
needs counsel and instruct the clerk to give him a card to the legal aid society. Up 
to the present time, a splendid foundation has been laid for a co5peration between 
the judiciary and legal aid organizations which ought to grow steadily closer as time 
goes on. 



§5 

If complete figures were available, the most valuable would be those telling what 
results the organizations have obtained in the matters entrusted to them. Such figures 

do not exist. A few organizations, mostly smaller societies, compile and 
^^^^ publish their dispositions of cases. A number of organizations state the 



qf Cases 



results in litigated cases, but as these are only a fraction of the total 



intake, the facts have only a limited application. Too many societies present as their 
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annual balance sheet a statement of cases received and money expended. Proper ac- 
counting should show to the community the funds received (by subscriptions or pub- 
lic grant) for carrying on the work and what has been done with that money in terms 
of results accomplished in their cases. From such a comparison the societies have 
nothing to fear. Their work can stand the test. The omission to make proper records 
of results is due to a failure to think the situation through and to appreciate the 
necessity for such a tabulation, but it is none the less a bad failure. 

No clearer proof of the extremely local nature of the development of legal aid work 
could be desired than the chaotic condition of the most basic records. As to the na- 
ture of the cases, the classifications are not standardized ; as to their sources, there 
is not even proper classification; and as to their disposition, in the great number of 
instances there is no classification whatever. So far as concerns the records on which 
reports to the public are based, all cases except those taken to court might have been 
thrown in the waste basket. There never having been any central organization which 
had power to unify, relate, and standardize the work of the various local societies, each 
has built up its own system or lack of system with the inevitably resulting confusion. 
This deplorable condition will probably continue until the National Alliance of Legal 
Aid Societies is made over into a living instrument with some power to influence and 
mould the general course of legal aid work. 

The disposition figures of the few societies which keep such records admit of simple 
classification and, in percentage form, give a very fair picture of what becomes of the 
cases. In the foUowing table the results of the work done by six organizations during 
1916 is analyzed. 

Table showing DisposmoN of Legal Aid Cases 

Cases analysed 

CZasgificaiion of diaposiUon 

1. Advice given or papers drawn 

2. Prohibited by rule* 

3. Client not entitled to aid 

4. Referred to appropriate agency 

5. No legal relief possible' 

6. Investigated, no merit in case* 

7. Lapsed by client 

8. Relief by settlement or adjustment 1 7.4 

9. Relief by comt proceedings 

10. Defeat in court proceedings 

^ "Prohibited by rule'* refers to such matters as criminal, personal injury, and divorce cases, and to persons abk 
to retain their own coansel. 

* "No legal relief possible** means either that the fiGu:ts disclosed no cause of action or that relief was impossible, 
as where a defendant had left the jurisdiction or was without assets. 

* "Investigated, no merit** means that the organisation investigated the claim and found it to be without merit 
This is primarily used where the evidence is conflicting and the investigation leads the attorney to believe that his 
cUent is in the wrong or cannot prove his case. 



Boston 
2609 


Detroit 
452 


Milwaukee 
847 


MinneapoliB 
263S 


Newark 
1673 


Ban JpVonctsoo 
229 


percent 
26A 


per cent 

27.8 


percent 
9.3 


percent 
28.6 


percent 
12.2 


percent 
37.5 


3.1 
4.3 
6,5 


4.6 


10.5 
2.6 


2.7 
6.6 


5.1 
5.5 


7.8 
15.2 


16.6 

2.0 

15.3 


5.7 
4.6 


19.8 
15.0 
18.5 


3.4 
10.4 
18.1 


3.5 

10.7 

6.4 


11.3 
10.0 


17.4 

6.4 

.9 


47.5 
9.5 


24.2 


22.1 
1 7.6 


52.9 
3.4 


10.0 

7.0 

.8 
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The percentages in the forgoing table give a wholly accurate idea of what hap- 
pens when the cases are passed through the legal aid office. If statistics from the 
larger organizations could be presented, they would show very mudi the same results. 
Out of one hundred cases brought to a legal aid organization, one-quarter are requests 
for advice or for the drawing of instruments, as wills, notes, or mortgages, and these 
are quickly disposed of. Five applicants cannot be accepted because their cases relate 
to criminal, divorce, or personal injury matters, or because they are able to engage 
their own attorneys. Three persons the society declines to represent because they do 
not deserve assistance, regardless of the strict merits of the case, as where they desire 
to institute litigation and garnishee a debtor's wages for reasons of spite or vindic- 
tiveness. Six persons, either at the outset or later as the case develops, prove to need 
medical or charitable more than legal assistance, and so are put in touch with the 
appropriate agency. In ten of the complaints it quickly becomes apparent that legal 
action will afibrd no relief, as where the facts £dl to constitute a cause of action, or 
the defendant is beyond the jurisdiction, or the defendant is judgment-proof, or the 
plaintiff lacks the necessary money to pay the court costs and other expenses called 
for by the necessary litigation. 

This leaves fifty-one cases requiring further investigation or action of one sort or 
another. Such investigation discovers that in eight cases the additional tacts brought 
to light fail to confirm the client's story or so weaken it as to give rise to a reason- 
able inference that he himself is in the wrong. In ten cases the society's efforts go for 
nothing, because the client fails to return when he is later needed to take further 
steps in the prosecution of the case. Sometimes this is because the society's work has 
brought the defendant to terms and he makes his settlement directly with the client, 
often it is because the clients move, or lose interest, or find the law too slow, or for 
any one of a thousand reasons. These are the most discouraging cases in legal aid 
work, but because of the class of people among whom the society's work lies, it is 
inevitable that a certain number of clients wiU allow their cases to lapse. There re- 
main thirty-three cases requiring action and in which the society is satisfied on inves- 
tigation that the claims are well founded. Of these it is possible to settle or adjust 
twenty-five. Eight opposing parties are obstinate or refuse to attempt to reach a fair 
compromise so that suits are brought against them. Of these eight litigated cases, 
one is lost and seven are won. Multiplied out to the proper proportions, these figures 
show the grist of the legal aid mill. 



The ofiice of a legal aid organization is like any ordinary private law office. The only 
objective signs of difference that impress the observer are the modesty of the appoint- 
ments and the steady procession of persons coming and going. In general the or- 
ganizations, through their attorneys, conduct their cases just as any attorney con- 
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ducts his practice. In a few offices the work, up to the point of litigation, is taken 

-, . . , . charge of by persons who are not lawyers, but these instances are ex- 
Prmctples %n J^ ^ Ji m- i 

- p ^ . ceptions to the prevaihng rule. 

nf^hJATlf ^^ 1%^ ^^^ organizations stand in a quasi-public position, as 
*^ they are charged with the responsibility of expending the sums en- 

trusted to them only for proper purposes, they are confronted with certain peculiar 
problems which have led to the adoption of several interesting principles concerning 
the conduct of the work. Realizing that their work was in the field of the law and 
that they were taking a part in the administration of justice, the organizations have 
wisely refrained from erecting any moral standard which applicants must satisfy 
before being entitled to assistance. The only test is the intrinsic merit of the claim 
plus a due regard for those restrictions which good ethics impose on all members 
of the bar. Suits for reasons of spite, vexatious proceedings taken for delay, tech- 
nical defences to just claims, wiU not be undertaken. The main principle may be illus- 
trated in an extreme way by stating that if the worst man in the world was actually 
owed ten dollars by the best man, the society would undertake the coUection for the 
former, provided he was too poor to engage his own attorney. It is a tribute to the 
clear-sightedness of the leaders in the movement that the societies early took this 
stand. Had they undertaken to lay down rules concerning the morality of applicants, 
they would have arrogated to themselves the right to define justice differently than 
the law defines it, and they would have lost sight of their main objective of securing 
the legal rights of persons unable to obtain assistance elsewhere. 

There are very few exceptions to this rule. New York refuses to accept claims from 
domestic servants who have left without reasonable notice. This is only a half excep- 
tion, for the custom of notice is now so clearly established in that occupation that 
it would surprise no one to have the law hold that the week's notice is an implied con- 
dition of the contract. Servants who are discharged without a week's notice constantly 
seek recovery of pay for that week, so that the New York rule is simply making the 
principle work both ways. In domestic tangles, particularly where children are in- 
volved, the organizations make careful investigation of the client's life and history, 
and decline to act if he or she proves unworthy. In these cases the moral test is itself 
the legal test. In a proceeding for guardianship or custody of children the fitness of 
the petitioner is put in issue by the law. Morality as a test of exclusion is sometimes 
applied in iUegitimacy cases. The society will assist a woman in such a case, no matter 
how much she herself may have been to blame, in the first such instance, and prob- 
ably in the second, but after that the society will decline to act. 

In all their work the organizations earnestly endeavor to refrain from competition 
with the bar. They have been so anxious on this score that at times they have gone too 
far, they have refrained from what seemed competition even at the expense of their 
clients, as in personal injury cases. In this relationship to the bar the societies have 
kept their record remarkably clean. The number of clients who are able to impose on 
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them is so trivial as to be negligible. No serious charge has been made by responsible 
members of the bar that the societies were representing persons able to pay for their 
legal services. When it is considered that the societies do the work more economically 
than a private oiRce could and yet lose from five to thirty-five thousand dollars a year, 
it is self-evident that they are engaged in a class of work which would represent a dead 
loss to the profession if its members were called upon to perform the necessary services. 

The only criticism which requires consideration is that the societies "feed" cases 
to certain attorneys. By this it is meant that the society refers such cases as it de- 
clines — criminal, divorce, personal injury, and paying cases — to a limited number 
of attome}rs. It is because of this criticism that many of the societies which decline 
negligence cases also decline to refer the applicants to any attorney. What to do 
with cases which are rejected has always been a difficult question. If a society is to 
refer cases at all, it must refer them to attorneys whom it knows and trusts, for it 
unavoidably pledges its reputation that the case will be rightly conducted and that 
no excessive fee will be charged. This results in discrimination. Here again there is 
a conflict between two principles, and in such a conflict the interests of the clients 
should be held superior, they should not be sent empty away; if the society can- 
not itself act for them, it ought at least to see that they come into proper hands. It 
therefore becomes largely a question of how the reference system can be made least 
objectionable. 

There are three plans in existence. In Los Angeles, the bar association certifies a 
list of attorneys who are willing to take cases, and civil matters are referred to them 
in rotation, following the alphabetical order, by the public defender's office. The list 
is extensive, so that the element of discrimination is reduced to a low point, but cor- 
respondingly there is a real danger that some attorney will prove incompetent, or 
neglect his case, or charge an improper fee. Whenever this happens it injures the 
society's reputation, deters persons from seeking its assistance, and lessens its power 
in the community. In Philadelphia, cases are referred to a limited list consisting of 
eleven attorneys. Their work is reviewed by the legal aid attorney, he meets with 
this informal stafi^ regularly and checks up the progress made in their cases, and all 
fees charged are communicated to him and recorded. This method is highly efiicient, 
it protects the society entirely, but the element of discrimination becomes large. The 
plan has been so well conducted in Philadelphia that criticism has not been heard, 
but if attempted elsewhere, it might easily meet with disfavor and arouse hostility. 
In Chicago, Boston, and several other cities, the cases are referred to attorneys 
formerly on the legal aid stafl^. This is perhaps the least objectionable method, for 
it very completely guards the society's position and good name, and, on the other 
hand, as the group of ex-attorneys in those cities is constantly enlarging and chang- 
ing each year, the discrimination does not appear great. There is no complete solution 
of this difiiculty, which is precisely like that confronting judges in their selection 
of masters, auditors, receivers, and referees. 
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Litigation is always the last resort in a legal aid society. Conciliation and arbitra- 
tion are the favorite means employed, as has earlier been pointed out.^ Many of the 
cases of the poor are against other poor persons who are equally unable to pay attor- 
ney's fees. The societies have, in their respective communities, earned such reputa- 
tions for fair dealing that the opposing party is very often willing to come to Ihe 
office and fully relate his side of the story. The legal aid attorney changes his atti- 
tude from that of advocate to that of arbitrator. Force of circumstances gives his 
decision the validity of a legal judgment because neither party can afford to pay 
counsel to fight his decree. The attorney in this function closely resembles the judge 
of a small claims court, and the results obtained have been as gratifying. It is the 
rare case where the parties are not willing voluntarily to abide by the dedsion. 
Although the societies bring justice to thousands of persons whose claims otherwise 
could never be heard, there is mudi warrant for the statement that the net result 
of the work, because of the manner in which it is conducted, is to decrease rather 
than increase litigation. 

Figures based on records for 1915 show that in Boston out of the total number 
of cases received only 9 per cent were taken to the courts, in Cleveland 8 per cent, 
in Kansas City and New York 6 per cent, and in Chicago 4 per cent. Examining 
further into the New York work, which is the largest and of longest duration, it 
appears that year after year the proportion of cases in which proper relief could 
not be obtained without resort to litigation has been less than one-tenth of the total 
number.^ These figures are not accidental; they are the result of a policy consciously 
adopted and followed. The attorney for the society in his report for 1907 gives it 
clear expression :' 

^ Since the first day of January, 1907, there has hung in each of the six offices 
of The Legal Aid Society a neatly framed placard containing an extract from 
the writings of Abraham Lincoln — who was not only a great lawyer, but a great 
friend of the poor — words which seem particularly appropriate to guide and 
inspire the work of the attorneys of the Society.* . . . 

^ The poor applicant who makes his plea for legal aid, and the person against 
whom he lodges his complaint, each knows that oehind the advice and counsel 
which is given by the Society's attorneys Ues the sanction of the law and the 
resort to the tribunals established by the law. Nevertheless, these tribunals are 
sought only as a last resort. The trum so forcibly expressed by Lincoln has more 
and more come to be recomized as a principle which should be foUowed in busi- 
ness relations, and it is the working rule of The Legal Aid Society." 

The societies institute or defend cases in court only when they are reasonably 
convinced that the truth is on their side. Their appearance in court depends on Ihe 

^ See ante^ paces 68 and 70. 

* BUtory of the New York Legai Aid Society, page S8. For detailed flgmrefl and statements see 88 N. Y. L. A. R. »; 
84 /Md. 7 : 86 Ibid. 10: 87 iMd. 24 ; 88 Ibid. 24 : 41 /bid. 8. 

*a8N.Y.L.A.R.29. 

^ Here follows the quotation of the ftufioiis saying as to the disoonragement of litigation which has earlier been 

quoted on page 60. 
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merits of the case as they understand it and not on the payment of fees. They have 
established a standard of conduct which is likely to exert a powerful influence in 
the future. The standard accords with the best ethics, but it unquestionably is far 
in advance of the average attitude of the bar. They deal with the old and vexing 
question of duty by frankly placing their duty to the court before their duty to the 
client. There is to-day a steady trend of thought which is shifting th.e emphasis of 
the lawyer's duty from one owed primarily to his client to one owed to the court 
whose minister in the search for truth and the administration of justice he is.^ The 
legal aid societies are putting this hopeful theory into practice, and if they should 
become the training schools in practice for law students, their influence on the next 
generation of lawyers would play an important part in bringing about a more gen- 
eral realization and acceptance of this higher definition of professional obligation. 

§7 

Whether or not l^al aid oiganizations are justified in charging fees has been a fruit- 
ful topic of discussion at all their conferences.^ The fees called into question are of two 

- ^. . sorts. First, there is a fee which is charged when cUents apply for 
of Fees ^'^ assistance, commonly called a retainer fee, and ranging in its amount 
^ as used by difierent organizations from ten to fifty cents. Second, 

there is a charge by way of commission on sums ooUected for clients, which also 
varies, but never exceeds ten per cent. New York adopted the policy of charging 
small fees early in its history. In 1879 it put into eflect the commission charge, and 
in 1896 it instituted the retainer fee. Nearly all of the older organizations foUowed 
the plan. The newer organizations, particularly the public bureaus, have adopted a 
contrary policy. At the present time the societies stand very nearly evenly divided 
in opinion and practice. A careful investigation made in 1916 by the Chicago L^al 
Aid Society ascertained that of thirty-nine organizations, eighteen charged fees and 
twenty-one did not. Analjrzing the figures more closely, it appears that of fifteen 
organizations of the private corporation type (representing in the main the older 
and larger organizations), nine made charges and six did not; of fifteen organiza- 
tions existing as departments of charities, five did and ten did not; and of five public 
bureaus, one did and four did not. 

If the charging of fees prohibited deserving clients from securing the assistance 
of legal aid societies, or if it worked serious hardship on them, or if it was contrary 
to any fundamental principle of legal aid work, then fees ought to be wholly abol- 
ished. The evidence indicates that none of these three bad results follows from a proper 
system of charges. If the retainer fee were an absolute condition precedent, it would 

^ Cf. Fuhlic Service by the Bar^ an address deliyered by Elihu Root as President of the American Bar Association 
at its meeting on August SO, 1916. 

* Report cf Proceedings of the First Conference of Legal Aid Societies, page 67 ; Ibid,, Third Conference, page 89; 
Ibid.f Fourth Conference^ page 89. 
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work great hardship. The universal rule is that it may be abated or entirely waived 
in the discretion of counsel. No charge is made in cases of deserted wives. In fact, 
the chaige is only collected fix>m about one out of every three clients. The figures 
of cases received give no indication that the fees make any difference. Wben the 
New York Society rearranged its fees in 190^ it had this possibility in mind and ap- 
pointed a special committee of the Board of Directors to make an investigation. They 
reported that the fees as charged did not keep clients away.^ 

It does not seem that the fees charged work any hardship on thedients. Chicago 
found cases where, after it had charged fees, the client was obliged to seek diaritaUe 
assistance.' If that were generally the case elsewhere, it would be a final argument, 
but there is rather interesting evidence in existence which points in a contrary di- 
rection. In Detroit the policy has been followed of making no charges, but of per- 
mitting clients to give as a donation any sum they desire. This affords a test of 
what clients feel willing and able to give in payment for services rendered. It may 
be contrasted with Boston, which has elwajs charged fees by way of conmiissions 
on amounts collected. The criterion is the percentage relationship which the fees or 
donations from clients bear to the amounts collected for them. The following table 
shows for a period of six years the percentage of sums recovered which clients donated 
in Detroit and the percentage which was charged in Boston: 

Tear Percentage of OoUedione 

Donated in Detroit Charged in Boeion 

1910 14.7 7.6 

1911 12.5 6.0 
1919 19.0 10.0 
191S 4.5 7.5 

1914 18.S 6.3 

1915 18.3 5.3 

1916 6.6 5.9 

It is a fair inference that if clients in Detroit felt able to give S1.S4 out of each $10 
collected for them, no hardship was done in Boston in charging its clients .69 on 
each SIO collected. Where discretion is vested in counsel to make the charge accord- 
ing to the nature of the case and the needs of the client, it is unlikely that injustice 
will be done. The fee is fixed at the end of the case, by whidi time the attorney knows 
the client and his situation well. As attorneys are paid fixed salaries and receive no 
part of any fees collected, no personal interest is involved. The fisbct that two-thiids 
of the organizations operating as departments of charities do not chaige fees might 
give rise to an inference that the charities regarded any fee as working a hardship. 
In the absence of more direct evidence no such general inference is warranted, for 
it appears that in 1916 the Cleveland Federation for Charity and Philanthropy in- 
structed the L^al Aid Society that it would do well to give more attention to requir- 
ing the payment of fees in proper cases. 

* 21 N. Y. L. A. R. «. *Bepori<tfIhfvceeding$of the F^ourih Conference ef Legal AidSocietiee^trnge 90, 
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The charging of fees is not contrary to any fundamental principle. The proposi- 
tion for whidi legal aid organizations stand is equality before the law. The world 
of clients is not to be divided between persons able to employ their own counsel and 
persons able to pay nothing. The larger number of legal aid clients are not applicants 
for charity — many of them would refuse to apply for assistance if they considered 
that they were being given charity;^ they are mainly self-supporting, self-respecting 
persons, whose income does not give them a sufficient margin to pay the fee which a 
private attorney must charge. The ideal of the legal aid organization is to give to the 
poor man at a price he can afford to pay, whether it be two dollars or fifty cents or 
nothing, as competent legal services as the rich can buy.^ If it were able to do that, 
it would secure complete equality. Its aim would be fully realized. 

The dispute is not one of principle, but resolves itself into practical considerations. 
It was on practical grounds and not on any matter of principle that the Women^s 
Committee of the Chicago L^al Aid Society advocated the abolition of fees.^ It was 
felt that it was impossible to devise a system which worked with justice and uni- 
formity. It is possible that clients may deliberately impose on an attorney and thus 
avoid the small fee, and so a discrepancy or lack of uniformity may result. Such in- 
stances ought to be very rare because most clients have no desire to reward good deeds 
with bad, or honest dealing with trickery, and also because the attorney, by virtue 
of his position, knows so much about the client that he cannot readily be imposed 
upon. 

Most practical considerations weigh in the balance in behalf of charging fees. The 
request to a client that he pay a retainer fee often, twenty-five, or fifty cents is only 
asking him to defray the incidental cash expenses to whidi the society is at once put. 
To conduct the case, the society incurs expense for postage, telephone, and carfares, 
and there is no reason why a client, when able, should not defiray such items. This is 
directly in accord with the universal rule of all organizations to require clients, when 
able, to pay court costs and witness fees. This tjrpe of fee is negligible as a source of 
income, but many of the older organizations, as those in New York, Philadelphia, 
Boston, and Cleveland,^ believe that a small initial charge is worth while because it 
puts the relationship between client and society on a more businesslike basis, it tends 
to maintain self-respect, it prevents a tendency to pauperization, and it gives the client 
a greater sense of responsibility toward the society. Cases which the society is forced 
to close as ^^ lapsed'' are generally those where it alone has expended money, time, and 
effort; rarely does the client who has invested his cash, however little, fail to see the 
case through. 

The income from the second kind of fees, commissions on collections, though not 

^ See potU Chapter XIX, Types of Legal Aid Organizationg, $ 6, page 178. 

* Of. Report of Prooeed1nff8 of the Fint Conference of Legal Aid Societies, page 7 : IMd., Fourth Conference, page 100. 

' " The committee malces this recommeDdation on practical grounds.** The report is quoted in B^;>ort of Proceed- 
inpe of the Fowrth Conference cf Legal Aid Societies, page 90. 

* 13 Clereland L. A. R. 9. 
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large of itself,^ is sufficient, because of the low cost per case, to enable an organiza- 
tion to undertake many more cases than it otherwise could afford to accept. It has 
been pointed out that New York is thus enabled each year to undertake seven or eight 
thousand more cases.^ As every organization works up to its financial limit, this is a 
practical consideration of importance. In actual result it means that clients, who are 
able to do so, return to the society a small portion of the benefits which the society 
has secured for them, not in order that the society may prosper or its attorneys be 
enriched, but so that the society may be able to do more work for less fortunate cli- 
ents who are unable to pay anything whatsoever for the services that they receive. 



* The fees charged by legal aid organizations by way of commissions on collections are set out in their annual 
reports. The following table gives an idea of their anraunt The figures are for 1916 except as to Chicago, whose 
figure is that for 1916. 

Amount Collected 
for Clients 

$22*808.81 

2,881.67 

18.628.99 

2,271.38 

unknown 

828.70 

7,401.54 

6,704.10 

128,006.10 

16,687.62 

11,286.84 

689.88 

6,109.00 

As the organisations conduct their work at a cost of fh>m $1.60 down to .60 per case, it is apparent that Uiese com- 
missions enable them to do a substantially larger work than their income otherwise would permit 

' Report of Proceedings of the Third Conference of Legal Aid Societies^ page 48. 



Organization 


Commiasions 




Charged 


Boston 


$1,864.78 


Buflklo 


276.80 


Chicago 


716.26 


Cincinnati 


49.46 


Cleyeland 


146.86 


Hartford 


12.86 


Minneapolis 


467.06 


Newark 


612.28 


New York : 




Legal Aid Society 


7,681.89 


Educational Alliance 


844.14 


Philadelphia 


888.98 


Rochester 


8.40 


St. Louis 


691.94 



Chapter XIX 

TYPES OF LEGAL AID ORGANIZATIONS 

Private agencies lack the essential quality of this new (public) office : the 
recognition of the whole community's obligation to the man in court and to 
its own self-respect as a democracy. The Independent far October 18, 1915.^ 

§1 

IN the development of the work thus far there have emerged five distinct types of 
legal aid organizations. They are: 

The Five ^* -P^^^**® corporation societies. 

,-, 2. Public bureaus. 

lypes g^ Departments of organized charities. 

4. Bar association societies. 

5. Law school societies. 

There are one or two organizations which do not fit into these classes, and within 
the groupings there are many varieties, but these clearly are the types of organization 
now in existence. Before taking up and weighing the respective merits of these vari- 
ous types, it is worth while to mention briefly the few special organizations that are 
engaged in legal aid work. 

§2 

The standard legal aid organization would be one which rendered to all persons who 

were unable to procure assistance elsewhere that legal advice and assistance which 

c ' r mJ ^^y needed in any case in any branch of the law, excepting only the 

jj^ . . instituting of divorce proceedings. The test should be the inability 

^ of the client to employ counsel, and only very rarely the nature of 

the case.^ We have seen that the large majority of oi^anizations give general civil 
relief except in personal injury and divorce cases, but that they give no criminal 
relief. 

There are a few organizations which specialize in limited kinds of work and accept 
nothing else. Most of the public defender organizations confine themselves to criminal 
matters. This is not true in Los Angeles or Portland, but it applies to the defenders 
in Omaha and Columbus and to the Voluntary Defenders Committee in New York. 
There is no reason for this divided jurisdiction. Ultimately this specialized work 
ought to be merged with the general legal aid work so far as organization is con- 
cerned. That we have this specialized form of legal aid service is due to the historical 
fact that the legal aid organizations themselves never met the demand in the crimi- 

^ From an article by Geddes Smith entitled "Making the Law Work Both Ways,** 84 The Independent 94. 96. 

* There misrht occasionally have to be some qualification. If such cases were presented, the societies might well be 
jastifled in refusing breach of promise and alienation of affection cases, which too often are only cloaks for black- 
maii 
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nal field. Hence arose the necessity for some one to do that particular work to com- 
plement and carry to completion the legal aid idea. To fiU that particular need came 
the public defender rendering that particular service. The same thing would happen 
if all legal aid societies were to-morrow to refuse all domestic relations cases. The 
need for legal assistance in that field would soon manifest itself, and we would see 
either the domestic relations courts extending their functions by adding attorneys 
to their probation sta£^ or the erection of organizations providing legal assistance 
in that special field. 

An illustration of this same process is aflbrded by the National Desertion Bureau. 
The legal aid societies have done reasonably well in meeting the problem of non- 
support, but, with the exception of Kansas City, they have failed to cope with deser- 
tion. When a husband deserts or abandons his family he very often goes into another 
state, so that the case against him presents the practical difficulty of ascertaining 
his whereabouts and the legal difficulty of extradition. The National Desertion 
Bureau was established in New York in 1912 by the National Conference of Jew- 
ish Charities. It is a legal aid organization confining its work entirely to desertion 
and abandonment cases. This specialization has resulted in maximum efficiency. The 
Bureau has been amazingly successful in locating deserters, it has cooperated with 
the prosecuting attorneys in securing their return to the jurisdiction, and by thus 
compelling husbands to perform their obligations of support it has saved to the 
United Hebrew Charities thousands of dollars which formerly it had to pay out for 
the support of abandoned families.' 

This Bureau, with the admirable technique of work which it has devised, stands 
as an example to all legal aid organizations. Desertion and abandonment ought to 
be sternly combated in every community, and it can best be done through efficient 
legal aid work. It would, however, be a mistake for every city to have its own special 
bureau for this special work. It can far better be done as a part of the work of the 
existing legal aid organizations. Much of the success in desertion work depends upon 
having reliable, efficient, cooperating agencies throughout the country. This is ready 
at hand if a strong enough central body is created to bring the local organizations 
into closer alliance and to provide the necessary clearing house for the transmission 
of cases and information. 

The few greatest cities may need special organizations for special purposes, but 
the general development should be in the direction of merging all branches of legal 

^ The records show quite clearly, particularly when the growth of population is remembered, the effect produced 
by the National Desertion Bureau since its creation in 1912. 

Tear 
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aid service in any community into one definite society or bureau. This involves no 
loss of efficiency. Specialization should continue, but it should not be specialization 
of organization, but specialization of work within the one organization. Specializa- 
tion is imperatively needed for desertion cases and criminal cases. It is just as much 
needed for seamen^s cases, workmen's compensation cases, loan shark cases, in fact, 
for any extensive branch of the law giving rise to many cases among the poor. The 
one organization, if properly equipped, can secure the same efiiciency through de- 
partmental specialization, and in addition it secures unity of purpose, control, and 
policy, better cooperation, less duplication, and it effects many economies in the 
overhead and administrative expenses. 



§8 
The legal aid system of Germany is very largely built on group lines. There are po- 
litical, religious, and class bodies or associations which provide legal assistance for 
_ - .^ . their members. Fortunately, the development in the United States, 

T!/^ - ^ J due chiefly to the influence of Mr. Briesen, which has already been 

jp J noted, has been in an entirely different direction. The type of or- 

^ ^ ganization that extends its assistance to all poor persons in a city, 

regardless of politics, religion, or class is more democratic and it is sounder. As its 
function is to play a direct part in the administration of justice, it should no more 
be founded or carried out on partisan, or sectarian, or any other lines of cleavage 
than should the administration of justice itself. 

There are two organizations in America which act for definitely limited groups 
rather than for the community in general.^ The Labor Secretariat in New York is a 
cooperative legal aid society giving its assistance to the members of its constituent 
labor unions. The plan of itself is an entirely worthy one. It has never grown to any 
size nor has it extended itself into other cities. Though it has existed since 1902, it 
has been so far outstripped by other types of organizations that it has been lost sight 
of. In such an organization inevitably the fundamental conception of legal aid work 
is lost. It does not represent an extension of the administration of justice. It repre- 
sents only a plan for securing, through combined purchasing power, the services of 
a private attorney. Had most of the organizations been of this iype, the true posi- 
tion of the legal aid society in the administration of justice would have been clouded, 
and its influence in bettering and equalizing that administration, which has clearly 
been at work since the establishment of public legal aid in 1910, would not have 
been strong if it had been felt at all. 

As a sort of complement to the Labor Secretariat, which typifies legal aid by 
employees, there is in Detroit the Ford Legal Aid Bureau, which represents legal aid 

^ It is interesting to note that in Hayana, Caba, legal aid is ftumi8hedjl>y Wage Earners* Clubs. See 9 N. Y. Legal 
Aid Reyiew, No. S, p. 2. 
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by employers. This Bureau was started in March, 1914, as a part of the general wel- 
fare work which is carried on in the Ford {actories. The Bureau is a division of the 
company's legal department. It has its oiRce in the main {actory building, anjl has 
a staff of four attorneys. The Bureau is chiefly interested in searching titles for men 
buying their homes under the profit-sharing plan, in protecting them from fraudu- 
lent insurance agents and others, in taking care of garnishment suits, and in &cil- 
itating naturalization proceedings.^ The Bui'eau gives general advice, but does not 
usually undertake litigation.^ It is a fair criticism that the Bureau is more inter- 
ested in matters which affect or concern the company than in matters which affect 
the employee alone. Thus, if a man is sued and his wages are gamisheed for a debt of 
ten dollars, he wiU be given representation, but if he is owed ten dollars, he wiU not 
be given an attorney to bring suit in his behalf. The following table, covering an 
eight months' period from June, 1916, through January, 1917, shows the nature of 
the work done:' 

Nature of CkueM Number of Caaet 

Titles examined 723 

Appraisals of real estate 56B 

Advice on real estate matters 7,917 

General legal advice 8,109 

Citizenship cases 403 

Ptotection in fraudulent transactions 316 

Garnishments 1,989 

Orders to show cause 22S 

Representations in court 528 

Summons served 876 

Total 21,145 

In general the idea deserves the highest commendation. If it is developed along 
the lines of other legal aid organizations, it is capable of doing great good with its 
vast clientele of nearly one hundred thousand workmen. If it develops as a proprie- 
tary organization, its efficacy will be seriously impaired. It is a striking illustration 
of a principle that is steadily gaining better recognition in the business world.* 
It is known that a sick employee is an inefficient employee. Methods for saf^uaid- 
ing health and providing medical assistance are common. It is equally true that the 
mentally worried or harassed employee cannot do his best work. Worry impairs efii- 
ciency, but it is not realized how many men and women are troubled by domestic 
difficulties, by fear of the loan shark, or by other problems which, because they involve 
the law, terrify persons who do not know where to turn for advice and counsel. It is 
both humanitarian and good business for employers to afford l^al as weU as medical 
assistance. It is almost certain, however, that this can best be arranged not through 

^ This ia set out in Helpful Hints to Ford Employees (1915), pages S2-S4. 

' This statement is made in a prospectus of the work prepared by the legal department for publication. 

' Compiled from the daily reports of the Factory Legal Department to the Department of Education. 

* The Manufectnrers* Association of the City of Bridgeport: Report on Welfare Work im Bridgeport (1018X pages 
70*124. 
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a bureau controlled by the company but through the independent legal aid organi- 
zation existing in the city. Because of a reticence which can easily be understood, 
men are slow to reveal their troubles to their " boss " or to attorneys responsible to 
him. They would be unhkely to admit having troubles at home, or having borrowed 
money, or being in debt. In dealing with an independent legal aid attorney there is 
no such reluctance, at least no more than there is with any attorney. The legal aid 
organizations are not now in a financial position to add largely to their work, 
but the company could properly pay the increased cost of its increased work by a 
subscription, which would be less than it would cost to run its own legal aid de- 
partment. 

It is not unlikely that in the future the large employers of labor will enter into 
some relationship with legal aid organizations. The L^al Aid Bureau of Nashville 
is a department of the Commercial Club, and its existence is due in large measure 
to the interest and activity of business men. Its secretary has emphasized the services 
that legal aid organizations may render to business organizations.^ A step in this 
direction has been taken in Boston. Tlie Edison Electric Illuminating Company has 
always permitted its employees to consult its own counsel, but recognizing that ^Mt 
is a question whether all of our employees who might take advantage of this do so," 
it has made an extended statement concerning the Boston Legal Aid Society, and 
offers to give any employee a letter of recommendation from its Welfare Bureau to 
the society.^ 

§4 

Returning to a consideration of the five types of legal aid organizations proper, it 
is desirable first to fix the extent to which each type has been used. We have earlier 
t r nJ ^'^^ ^^ studying the history of legal aid work that during the first two 
-P *h r' Periods of its development the private corporation society was the favor- 
;^ ite type, that during the third period the departmental type prevailed, 

^^^^ and that during the last period the public bureau predominated. There 

have been fifty-eight distinct times when the question of organization has presented 
itself. This includes organizations which have been founded and then lapsed, mergers, 
and reorganizations. The various types have been employed to the following extent: 

3Vpe 2fumber 

1. Private coiporation societies 15 

9. Public bureaus 9 

3. Departments of organized charities 17 

4. Bar association societies 5 

5. Law school societies 5 

6. Miscellaneous 7 

^ M. O. Denton : The 8erviee» cf Leffol Aid Socieiie* to Buaineu, Parlicukiriy to Bmploven of Lahor^ Report cf 
Prooeedinff» of the tbwrih Cot^erence of Legal Aid Soctetiee, page 108. 

' 8 Bdison Life, No. 8 ( AugUf t, 1017), pp. 267-200. 
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With the miscellaneous group we are not concerned. They are in the main organ- 
izations whose work has never become extensive or which have not yet had time to 
decide on their final form of organization. Of the fourth and fifth tj^pes — the bar 
association cuid law school societies — there are fewer organizations, and as they raise 
no difficult questions and may be easily described, it is advisable to deal with them 
first. 

The law school type, though of great interest in connection with legal education, 
is not of importance in the general field of legal aid work. With the exception of the 
Harvard Legal Aid Bureau, they have proved weak and have done only a small amount 
of work.^ The limitations of this type are inherent and obvious.' A staff of untrained 
men, not members of the bar, limited as to the time at their disposal, and all dis- 
persed during the summer vacation, is not a model to be followed. These organiza- 
tions have done no harm, much good to the comparatively few cases which have come 
to them, and a great deal of good to the men who have done the work. This last is 
the great asset of this type. It will leave its mark on the rising generation of lawyers. 
In discovering and developing this asset — an asset both to legal aid and legal edu- 
cation — the law school society has made an important contribution. The idea is one 
to be treasured and not lost. Fortunately it can be preserved and carried out more 
effectively in connection with other types of legal aid organizations which have per- 
manence, trained supervision, and better equipment. 

The bar association type has been employed only to a limited extent. In St. Louis the 
Bar Association established an excellent society. As it was soon afterward taken over 
by the city and operated as a department of government, it does not offer any final test 
for this type. The Birmingham attempt failed, so that New Orleans, Columbus, and 
Detroit are the only remaining societies of this sort. From the experience afforded in 
these three fields the bar association type is found wanting. Apparently the bar associ- 
ations thus far have not had a proper vision of the opportunity and they have proved 
a weak instrument to which to entrust this important service. In New Orleans and 
Columbus the work has gone forward but slowly and the organization has hardly 
crystallized at all. In Detroit, where the society was started in 1909, despite an enor- 
mous growth of the city, the Bar Association has methodically gone on year after 
year appropriating five hundred dollars for the legal aid work, never grasping the 
opportunity or perceiving the need growing around it, and never giving more than 
perfunctory attention to the work. The result has been that despite the efforts of an 
able attorney in charge, the work has sunk to a low level. Detroit, conceded in 1917 to 
be the fifth city in the country, in legal aid work ranked twenty-fourth. There are 
several reasons for the fidlure of this type. The greatest is undoubtedly the general 

^ The Legal Aid Society of the George Washington Univeraity Law School ranks second and has done reasoDBbly 
well ander adverse conditions ; the Yale Legal Aid Bureau has never attained strength ; and no information is avail- 
able as to the Legal Aid Bureau of the University of Tennessee. The Denver society is no longer in existence. 

' For an extended presentation and discussion of this subject see B^»ort of Proceedingt of the F\mrih 0(mJ(Bnnoe 
of Legal Aid Societies, pages 11-20; and Third Annual Report of the Harvard Legal Aid Bunau, 
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indifference with which the bar has thus far regarded legal aid work. There is further 
the natural conservatism of the bar, which makes the development of the bar associ- 
ations themselves a tedious process, with the result that any activity of the associa- 
tion also grows slowly. There are two other limitations which also appear in other 
types and are more fully considered in their connection. They are: first, that an or- 
ganization does better when it is independent and has to stand on its own responsi- 
bility; and second, that although legal aid work is primarily a legal affair, its best 
control and direction are secured when to the lawyer^s point of view there are added 
other opinions representing other elements in the community. 

The private corporation societies, the public bureaus, and the departments of or- 
ganized charities constitute the three great types of organization. Not only do they 
greatly outnumber the other types, but by them is borne the burden of the work. In 
1916, out of a total of 117,201 cases, they cared for 116,099 cases. 

These three types raise two great questions. The first is as to the respective merits 
of the independent society, on the one hand, and, on the other, of the society or bureau 
which is not independent, but is a department of some larger charity organization. 
This is a question relating solely to organization, and it is the chief question from 
the point of view of how legal aid work may best he organized. The private corpora- 
tion represents the independent form and the charity bureau the departmental form. 
On this issue the public bureaus afford examples of both kinds. There are independent 
public bureaus, and bureaus that are departments of welfare boards. 

The second question is as to the respective merits of private and public organiza- 
tions. This is the precise point which has been so much debated in the public defender 
discussions. It is more than a question of organization, it reaches down and calls into 
consideration the fundamental principles and meanings of legal aid work. On this 
question the private corporation societies and charity bureaus unite to present one 
side and the public bureaus to present the other. 

Before cuialyzing these questions and weighing the arguments it is helpful to ascer- 
tain the present situation. Thefollowing table, arranged according to the size of cities, 
sets out where each type is to be found and the number of cases received by each or- 
ganization in 1916. It is readily apparent that the private corporation societies pre- 
dominate in the larger cities and the charity bureaus in the cities of the second class. 
This is made clearer if we add the cities where the work is still in indefinite shape, but 
where the charity bureau type has been adopted, as in Bridgeport, Des Moines, Grand 
Rapids, Indianapolis, and Seattle. It is further apparent that the private organizations 
are to be found mainly in the east, and the public organizations mainly in the west. 
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Citv 


P&pvlation^ 


Type 


CkueMini9ie 






Private Corporation 


41,646 


New York 


5,670,167 


Private Corporation 


957 






Department of Charity 


5,788 


Chicago 


9,591,839 


Private Corporation 


10,697 






Department of Charity 


4,685 


Philadelphia 


1,750,000 


Private Corporation 


4,845 


St. Louis 


850,000 


Public Bureau 


1,935 


Boston 


767,000 


Private Corporation 


9,608 


Cleveland 


750,000 


Private Corporation 


4,946 


Los Angeles 


600,000 


Public Bureau 


8,848 


Baltimore 


595,000 


Department of Charity 


376 


Pittsburgh 


590,000 


Private Corporation 


684 


Saa Francisco 


530,000 


Private Corporation 


949 


BofiBalo 


480,000 


Private Corporation 


1,516 


Cincinnati 


450,000 


Private Corporation 


1,698 


Milwaukee 


448,000 


Private Corporation 


1,174 


Newark 


401,000 


Private Corporation 


9,155 


Minneapolis 


370,000 


Department of Charity 


3,099 


Kansas City 


300,000 


Public Bureau 


5,970 


St Paul 


990,000 


Department of Charity 


1,749 


Portland 


975,000 


Public Bureau 


1,363 


Jersey City 


970,903 


Private Corporation 


447 


Louisville 


965,490 


Department of Charity 


78 


Rochester 


965,000 


Department of Charity 


389 


Omaha 


910,000 


Public Bureau 


1,318 


Hartfoid 


150,000 


Department of Charity 


134 


Dallas 


135,000 


Public Bureau 


1,480 


Dayton 


135,000 


Public Bureau 


999 


Akron 


130,000 


Department of Charity 


90 


Duluth 


104,000 


Public Bureau 


5,699 


San Diego 


90,000 


Department of Charity 


98 


Plainfield 


90,550* 


Department of Charity 


150 



§5 
Reason and experience unite to indicate that the independent organization, which 
generally is synon3rmous with the private corporation society, has many points of 
, superiority over the departmental and dependent organization. It is 

r!^J^ 1 essential in this connection to stick to facts and not to be misled by 

f^^ . .. terminology. There are departmental bureaus which are independent 

^ in all but name. There are private corporation societies which are 

not independent as to certain aspects of their work. The truth of the propositions 

^ The population flffures are taken from the World Almanac for 1017, page 702. 
' Figure given in 1910 Census. 
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hereinafter advanced receives excellent corroboration from this very situation, for 
invariably in so far as an organization is independent the advantages of the inde- 
pendent type are found, and in so far as it has surrendered its freedom of action the 
corresponding disadvantages appear. 

The independent type of organization, as exemplified by the private corporation 
society, makes for greater responsibility and at the same time permits greater freedom 
of action. It must stand on its own feet. It cannot hide in the shadow or stay under 
the protecting wing of any other oi^ganization. Before the community, the courts, 
and the bar it must stand or fall according to its own reputation. The issue cannot 
be beclouded by any intermediary. That this fact inculcates a feeling of responsi- 
baity is undeniable. The executive oomndttee of a general charity has no such in- 
terest in, and feels no such responsibility for, a l^al aid bureau which is merely a 
department of the greater organization, as has the board of directors of the incor- 
porated society. It is not without significance that as a rule the best societies are 
to^y of the independent type and that the work of an independent legal aid organ- 
ization has never been given up. A very great failure in legal aid work is chargeable 
to charity organization management in Bridgeport; in Baltimore and Rochester the 
work has not developed as it should have during a space of six years ; and in Des 
Moines, Grand Rapids, and Indianapolis the charity control has failed to produce 
any definite or enterprising legal aid undertaking. It was the realization of these 
advantages which led Philadelphia in 1916 and Richmond in 1917 to become inde- 
pendent incorporated societies. 

Legal aid work, when conducted as a department of charity, has less freedom of 
action. In funds, which are its sinews for work, it is often throttled by a charity budget 
in which it is but a small item. Its appeal for support, being through the charity, 
lacks direct force with the bar which should be its main source of reliance, and the 
response depends less on what it has accomplished and more on what the charity in 
general has accomplished. If the charity fails to earn public approval, the legal aid 
work is also doomed, as it has so resulted in Portland, Oregon. The reports of the 
legal aid departments are swallowed up in the general charity reports, and are con- 
fined to veiy brief compass. The legal aid attorneys in Minneapolis and Dayton have 
submitted excellent reports about the nature and significance of legal aid work which 
have never been published or given to the community in any form. A few paragraphs 
are selected by the general secretary or director of public welfare for incorporation 
in their annual report. The greater portion of the attomey^s report never reaches 
any other person. For three years the Bureau in Kansas City published its own re- 
ports and in them is contained much invaluable information; during the last three 
years, however, its reports have been published as a part of the general report of 
the welfare board, with the result that they have shrunk both in size and value and 
contain little more than a bare statistical record. For nine years the Cleveland in- 
corporated society published annual reports which still rank among the best con- 
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tributions to legal aid literature, but sdnoe it has turned its financial control over 
to the Cleveland Federation for Charity and Philanthropy, its annual reports have 
dwindled to a leaflet, and in the Federation's Year Book it occupies a scant two 
pages. In a young movement such as legal aid is, and in one which is not at all 
understood, it is essential that the work have adequate presentation. Even the persons 
engaged in the work need all the information and assistance that can be gained from 
experience in other cities. The burden of leadership in thought and in making the 
movement known has fsJlea entirely on the independent corporation societies. They 
have been, and still are, the producers and disseminators of the only l^al aid liter- 
ature that there is. Had it not been for them, the legal aid movement would never 
have been known and its spread from city to city could hardly have been accom- 
plished. 

With the departmental type of organization there- is less freedom of thought 
and less initiative. This results from the nature of the arrangement under whidi the 
departmental bureau is customarily conducted. There is a general secretary or director 
who stands between the l^al aid attorney and the controlling board which alone can 
do things. Thus in Minneapolis the attorney reports to the general secretary, and 
he in turn reports to the controlling board. This is an unwise arrangement, for no 
general secretary is competent to pass on the issues presented. Legal aid work is a 
distinct thing from general charity work, it requires the legally trained mind acting 
in the light of a knowledge of legal affairs to understand much of its significance and 
to chart wisely its course of activity. The general secretary of a charity organization 
is disqualified from passing expert opinion on such matters, he lacks the l^al train- 
ing to apply to them, and he approaches them from an entirely different background. 
The same difficulty applies, in most instances, to the controlling board, which has the 
final word and determines the budget. A board quite competent to supervise the tra- 
ditional charity departments is incompetent to determine the peculiar questions pre- 
sented by l^al aid work. This checks growth and tends to retard the development 
which normally takes place with an intelligent counsel dealing directly with a board 
picked because of their peculiar fitness for and interest in directing legal aid work. 
The independent organizations always have been and still are blazing the trail. 

The greatest flaw in the departmental type is that its power for good is lessened 
by the fact that it tends to reach a smaller group of persons than does the inde- 
pendent type. The legal aid bureau of an associated charities or federated charities 
generally has its offices with that organization. Often the offices are in the local 
charity building. It is the customary and the natural arrangement for all applicants 
to go to a central application desk, and there to be referred to the proper office or 
person. These &cts give rise to an impression in the community which confuses legal 
aid with charity, which in turn has a marked effect in limiting the l^al aid clients 
to persons who are applicants for charitable assistance. The self-supporting class, able 
to pay its own way in the ordinary affairs of life, but unable to meet the unusual 
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expenses called for by any litigation, is strongly inclined to stay away. This tendency 
has often been suspected,^ but until 1916 there was no corroborative evidence. 

In April, 1916, the Legal Aid Department of the United Charities of St. Paul 
moved its offices from the Wilder Charity Building, where it had had offices with the 
other charity oiganizations of the city, to an office building given over largely to 
lawyers' offices. Immediately the number of clients doubled. The test is a fair one. 
Both buildings are accessible, the Wilder Charity Building is a beautiful modem 
structure and the Society's present quarters are in an old, third-class office building. 
There are no other or unusual circumstances to account for this almost automatic 
doubling of the work. The same attorney remained in charge, and the work was car- 
ried on as before. The increase was no temporary flurry, as an analysis of the cases 
shows. The change was made April 22, 1916. A comparison of the cases accepted 
during the five months ending April SO, 1916, and during the five months following 
April, 1916, makes this clear. 



In CharUy Building 


InQtnoeBuUding 


Month Oaset 


Month CaM9 


December 61 


^Lky 113 


January 49 


June 85 


Febmaiy SO 


July 109 


March 60 


August 85 


April 50 


September 109 


Tcial S53 


ToUd 404 



This cannot be accounted for by any seasonal variation. The peak of the load for 
most organizations comes during the winter months. The sums of money collected 
for clients also increased from $2538.47 to $3280.71. 

It is possible to ascertain where this increase came from. The number of cases sent 
by the charities and the courts remained constant and other sources very nearly con- 
stant with the exception of the State Labor Department. From this channel there 
came 819 cases as against 128 during the five months' period before the change. This 
is reflected in the records of the nature of the cases, which show that the increased 
work is mainly accounted for by wage claims, which jumped from 165 to 876 cases. 
For a matter of this sort the evidence is remarkably clear and convincing that for- 
merly persons who applied at the State Labor Board for assistance in securing their 
wages and were referred to the legal aid society, when they went to the address given 
and found it to be a charity building, declined to enter and went away, and that now 
the same sort of persons with the same sort of cases, having the same feelings and ideas 
about thenoselves, are quite willing to go to the l^al aid bureau in its new location. 

All these arguments are minimized in so far as the departmental societies are given 
autonomy. If a legal aid bureau of an organized charity has in fact its own offices, its 
own executive committee empowered to decide and act, its own budget, and the con- 

^ Cf. 15 Boston L. A. R. 18; 1 Hartfbrd L. A. R. 8; St Loiii«(Bar Am*d) L. A. &. 8; 1 Baltimore L. A. R. 0. 
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trol of raisixig its finaooeB, no hann is done by adhering to the name. These stale- 
menis are necessarily generaUatioDs. In a given locaUty they 1^^ 
pfcnliar local conditions. Nor aie they to be taken as a di^Mumgemoit of the woik 
performed by the dqiaitmental boieaos. Some of them, particalariy those in Min- 
neapdisand St. Paul, have done extremely welL It is the sole purpose of this examina- 
ticm to state sodi conclusions asaiedemonstraUeby facts, so Ihat legal aid w<irk may, 
in the light of experience, develop as soondly as poesiUe. 



§« 

In the all-important issoe be t w ee n pablidy s up ported, publicly controlled legal 
sistance to poor persons and privately supported* privately controlled legal assistance 
n* Afi^ jv;. '^ distinction need be made between the "public defender" oigan- 
' izations and the "legal aid" oTganizationa. The conflicting principles 

JiA r^ ^M u- pTMCPted by the Los Angeles PuUic Defender and the New York 
gufftr- Voluntary Defenders Committee aie in no wise different firom those 

2UU90H9 

presented by the Kansas City L^gal Aid Bureau of the Board of Pub- 
lic WelCue and the New YoHl L^al Aid Society. In the ensuing discussion no dis- 
tinction will be made, and the phrase "legal aid organizations" will be used toindude 
both groups. The only issue is whidi t]rpe is superior, which type should be selected 
for the future development of legal aid work, — the publicly omtioUed or the pri- 
vately controlled l^al aid organization?^ 

Theoretically, the argument for public legal aid is irrefutable. The basis of the 
aigument takes us back to the banning of this report, ^ere our ideal of the free- 
dom and equality of justice was set forth. Equality before the law is the crux of the 
situation; the ideal of freedom is a reinforcing principle whidi plays a part in so fiu* 
as it is necessary to secure the essential principle of equality. Justice must be equally 
accessible to all persons, and the administration of justice must deal equally with all 
persons. Where equality can be secured only by reducing the price of justice, the cost 
must be reduced; where equality can be secured only by making justice free, then 
there must be freedom of justice. In the issue whidi confronts us these ideals take 
on concrete form and demand practical application. 

L^gal aid work is part and parcel of the administration of justice. It is not dis- 
pensing charity. It is simply giving or securing to each i^plicant what is his right. 
Historically we can see that the administration of justice by the state as we now have 
it has come about by a gradual process of the staters taking over to itself the per- 
formance of the various functions which make up the administration of justice.' At 

^ CootiDl and rapport almost always go together. All pablkly oontrolled baieans aie s up por t ed out of pablic ftmds. 
All privately controlled societies, except three, are exclosiTely supported by private sobscriptions. The BoAilo 
Legal Aid Society receives financial aaristanoe from the City of BnflUoand the County of Brie. The Ridmnnd Legal 
Aid Society receives firee rent in the Javenile Court Boilding. The Voluntary Defenders Committee in New Toik 
oeives ftee rent in a municipal building. 

■ Zaae: Bench amdBarintht Golden Agecfihe Canunon Low, 2 Illinois Law Review (1907). 1. 
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one time the Ainction of the judge was in private hands. The lord of the manor was 
the judge for his tenants. The church exercised its ecclesiastical jurisdiction over mar- 
riage and the administration of estates. In the time of Henry II a step forward was 
taken when the greater part of the judicial function was entrusted to judges, respon- 
sible only to the king, who as sovereign occupied the position of the modem state. 
Many of the ministerial functions were originally in private hands. After a judgment 
for damages the plaintiff himself satisfied his judgment by taking away the defend- 
ant's property. Now the levy of execution is exclusively in the hands of the sheriff, 
a public officer. Arrests and service of process in criminal cases were for years made 
by private persons until the police systems were established. In the not far distant 
past prosecutions for crime were in private control. A private individual made his 
complaint and paid his own attorney to prosecute the case in court.^ This function 
was taken over by the state acting through its district attorneys and prosecuting 
officers. To-day all the basic component parts of the administration of justice are in 
the control of the state, except the part taken by attorneys in bringing ahd defend- 
ing dvil suits and in defending criminal matters. 

The state enacts the laws, controls the judges, the clerks, the bailifi^, the sheriffs, 
the probation staff, the police, the district attorneys, the jurors, and provides the court 
houses. If this were enough to secure equality before the law, there would not be the 
slightest case for public legal aid bureaus. But we have already seen that in many cases 
in many fields of law, the inequality resulting from the inability to employ counsel 
vitiates the equality of the whole machinery. We know that this is so because it is the 
attorney who supplies the motive power to make the machinery of justice move. If 
one were to use a homely analogy, the administration of justice might be likened to 
an automobile, in which the law represents the engine, the judge the control, cuid the 
attorney the gasoline. To give to two men exactly the same type of car and supply 
one with gasoline and the other with none and then to expect a fair race is obviously 
preposterous. So long as the attorney is made necessary by the form of the machinery, 
equality can be had only if the attorney's services are available to every one. 

The last step in the extension to its natural completion of the state's control over 
judicial proceedings is the taking over, so far as may be necessary to secure equality, 
of the control of the attorney, thereby guaranteeing that poverty shall bar no one 
from securing the attorney's services. It is the accomplishment of this step which the 
public legal aid organizations represent. The conception of a judicial proceeding in 
which equality is guaranteed by having every participant an officer of the state is no 
longer a dream, it may be seen any day in Los Angeles. A deserted wife tells her story 
to a district attorney. He makes out a complaint and transfers it to the Public Trus- 
tee, who makes a preliminary investigation. The clerk draws a warrant, which is given 
to an officer for service. The defendant is brought into court for arraignment and 

* Hyde: Beorganizatum of the Bar, 8 Illinois Law Review (1018X 289, 240; 6 Jonmal of Criminal Law and Crimi- 
nology, 998. 
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trial before the judge. The state and the prosecuting witness are represented by an 
assistant district attorney and the defendant by the Public Defender. If there is a 
verdict or finding of guilt, the defendant is put under the supervision of a probation 
ofScer and pays the weekly amount ordered by the court to the Public Trustee. 

This is not an argument for the socialization of the bar. It is an argument for 
equality. For persons who are able to employ their counsel, no change is neoessaiy, 
but for the vast multitude who cannot, some readjustment is imperative. It is not 
a claim that the state should pay all lawyers. It is a claim that the state should pay 
for lawyers to represent poor persons in proper cases where the attorney's services are 
necessary to secure equality before the law. It must be made dear that the case for 
such state paid attorneys is not based on sentimentality, or charity, or kindness, or 
anything of the sort. Nor is it a progressive proposition in the sense that it is opposed 
to a conservatism that cherishes the good in our existing institutions. It is based on 
fundamentals as to which citizens of all opinions — conservatives and radicals — are 
in accord. 

The point is that in all litigation the state is the great silent party in interest. 
This is clear in criminal cases, in divorce matters, and in disbarment proceedings. It 
is equally true in all so-called private litigation.^ If this were not so, why should the 
state require that parties to private litigation use its laws, its courts, and its judges 
to determine their private quarrel ? Originally the state was compelled to take a hand 
to preserve the peace, to prevent private vengeance, self-help, self-redress, aU of which 
disturbed the King's peace. With the rise of the ideals of democracy a fiur better 
reason was supplied. Our government was designed to secure through its laws the in- 
dividual rights to life, liberty, and property, and the more newly conceived social 
interests. The laws are able to effect these purposes only through the administration 
of justice. When a man by his labor has accumulated property there are persons who 
would like to take it away from him by force or trickery. To permit it would be to 
sanction anarchy. The law forbids, and it attains its end through the administration 
of justice, which enjoins the wrong, or gives redress, or punishes the offender. If, for 
any reason, the man were prohibited from obtaining the assistance of the law through 
the processes of the administration of justice, his rights would be worthless, the law 
would be an impotent sham, and his property could be taken with impunity. Yet 
this is precisely the position of the poor. 

To the conservative the proposal that the state should provide counsel for the poor 
seems class legislation. By this he means that it is unjust to tax those who have ac- 
cumulated property by their energy, frugality, and enterprise in order to help those 
who have not. In other words, he feels that equality of opportunity becomes mean- 
ingless if those who take their opportunities are to be penalized in favor of those 
who do nothing. When properly applied these points have great force, but they have 

^ Of. BlAckitone*8 fftatement : ** Besides, the public is in nothiiw so essentislly interested as in securing to enrj indi- 
▼idual his private rights." 1 Blackstone's Commentaries, 199. 
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no application within the realm of justice. Exact justice is the basis of equality of 
opportunity. It is as repugnant to the conservative as to any one that a man should 
prosper by emplojdng persons to work for him, taking the profits of their labor, dis- 
charging them without pay, and being enabled to pursue such a course with impunity 
because of the inability of the workmen to invoke the machinery of justice in their 
behalf. Yet this non-payment of wages has happened in hundreds of thousands of 
cases. 

There is no justification for Bsymg that justice should be denied if a person cannot 
pay the price fixed. No one would claim that the only persons entitled to protection 
are those who are able to defray the cost of that protection by paying the judge and 
derk their salaries, the jurors their fees, and by renting the court room. The cost of 
justice is variously estimated. In Massachusetts the expense to the state of a civil 
jury trial has been fixed at $248.89 per day.^ The Public Defender in Los Angeles 
has reported that the salaries, fees, and overhead expenses in a criminal jury trial 
amount to $S00 per day.^ The daily cost of the Philadelphia Court of Common Pleas 
is about $150.^ The expense of a jury trial in the Chicago Municipal Court is not 
less than $75 per day.^ Any serious proposal to restrict the use of the courts to only 
such persons as could defray these expenses is inconceivable. Justice is not merchan- 
dise; it cannot be granted or withheld according to the purchasing power of the 
applicant. It is the affirmative duty of the state, at public expense, to do all that is 
needful to secure justice to every one. In the main this is perfectly recognized. The 
state does afford all that is necessary with the exception of the attorney. As this 
omission is &tal in certain cases, the argument concludes that the state must admin- 
ister its justice better by suppljdng the attorney in such cases. 

Emergencies and times of stress often serve to make clear the injustice of a course 
of conduct which is tolerated in every day life. After the great explosion of ammu- 
nition at the Jersey City wharves, known as the *^ Black Tom ^ explosion, the City 
Attorney's office publicly offered to accept the claims of the families whose men had 
been killed and to bring suits for negligence without any charge to the clients what- 
soever. The injustice of leaving these destitute families without redress or of com- 
pelling them to seek relief through the usual channel of the contingent fee became 
so clear that the public appreciated and undertook its responsibility. The federal gov- 
ernment, in cooperation with the states, has undertaken to furnish free legal aid to 
the ten million men of draft age in connection with the legal problems raised by the 
new classifications of men under the selective draft law.^ The attorneys who are giv- 
ing the advice are not to be paid out of public funds^ but they are under govem- 

^ Report of the MaeeachueetU IndwMal Accident Bocard cf 1914-1010 (Public Docnment 105 of 1916), page 71. 
' In a supplemental report to the B^ixtrt af ihie PvJbtio Defi/nder to the Board cf Superviaore for the year 1910-10. 
' AddresB of Judge Charles L. Brown to the Men*s Club of the Market Square Presbyterian Church (1914X page IS. 

* Elghthand Ninth Chicago Municipal Court Reports^ page 180. For a general article see Rood: The Cost ofFuhlie 
JttfMce, 12 niinois L. Rev. (1018) 040. 

* A concise presentation of the regulations is contained in S Mass. Law Quarterly, 068 et teg. 
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mental control and the clients are not to pay fees. This is public legal aid work in 
one limited field. It is the assumption by the government of the responsibility whidi 
during the first draft the legal aid societies all over the country met to the fullest 
extent of their resources. 

If this position is well taken, and the logic behind it is undeniably strong, it fol- 
lows that it should be the state, and not any private group, which should provide 
and control the attorneys for the poor. The administration of justice is a public 
afiair, every part of idiich must be subject to public controL These attorneys for 
the poor stand on the same footing as the judges. Both are supplied by the state be- 
cause only through them can the administration of justice operate. Such attorneys 
should no more be left to private selection or made subject to private control than 
should the judges. Further, it is a fact that the privately supported agencies are 
unable to meet the entire need because they lack the necessary funds. The state can 
recognize no such limitation. In its supreme duty of administering justice, the state 
cannot permit a condition under which its administration is equal or unequal, a 
success or a failure, according to the ability or inability of a handful of private per- 
sons to raise a certain amount of money. 

In passing from the theoretical to the actual we leave an argument that is aU in 
favor of publicly controlled and publicly supported l^al aid organizations and are 
immediately confronted with a practical situation which gives rise to grave doubts. 
All of the public bureaus are controlled by municipal governments except that of 
Los Angeles, which is a county office. It is a commonplace that many American mu- 
nicipalities possess improper and inefficient governments in which politics play an 
undue part. It is always a question whether it is safe to entrust an essential service, 
such as l^al aid, to such a government. The privately incorporated societies in the 
larger eastern cities have frankly been afraid to surrender any part of their autonomy 
to political control.^ 

Certain direct advantages have resulted from the tajct that a l^al aid bureau was 
a public undertaking. St. Louis afibrds an excellent illustration because, during its 
history, it has been both a private and a public organization. The investigator re- 
ports that since the society came under public control her position has carried with 
it much greater dignity and power, enabling her to use channels formerly closed and 
to do more efficient work. The Bureau has the whole-hearted cooperation of the other 
public departments. As a private society there was great difficulty in getting justices 
of the peace to accept in forma pauperis affidavits, thereby waiving their costs, but 
now they ofier no objection.' There was a further difficulty in that the jurors' fees 
in the justice's court amounted to nine dollars, and these had to be paid* Now, if 
a jury is claimed, the Bureau is not obliged to pay the fees because the jurors are 

^ The New York Legislature has anthorized the Board of Estimate of the City of New York to appropriate lB.000 
for the Legal Aid Society. The New York Society has not used this fkind. It has always been afiraid of political con- 
trol. See 28 N. Y. L. A. a. IS ; 82 Ihid. 10; 11 Ibid, No. 4, p. 2 ; HiBtory of the Legal Aid Sodeiv* Page 4S. 

' S^wrtcfProeeedina^Qfthe Fburth Conftrenee ofLeoal Aid SodeUetf p8«es 86. 88. 
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required to serve as a public duty. Even more important, the public bureaus are 
unquestionably better known, they reach a wider field, and they are answering the 
demand for legal assistance with a nearer approach to completeness than the private 
societies. This fact appears very clearly in the later discussion as to how far the legal 
aid organizations are meeting the full need.^ It may here be noted that since the 
Hartford society became a public bureau on January 1, 1917, its work has more than 
tripled.' In St. Louis the work has likewise made a substantial increase.^ Detailed 
records are available and from them it appears that the nature of the cases, the sources 
of the cases, the nationalities of the applicants, and the fees charged,are almost exactly 
the same under public control as they were when the work was controlled by the Bar 
Association. 

The public legal aid bureaus started out with a splendid record. Most of the posi* 
tions in the legal aid sta£& were put under civil service regulations, high standards 
were set, and there was no sign of political interference. It has been felt by persons 
who were closely watching this development that any original success was not con- 
clusive, that the real test would come only after the bureaus had been in existence 
a few years, long enough for the novelty to wear off and for public interest to wane.^ 
Until 1917 the outlook was most hopefuL Los Angeles, Portland, ELansas City, St. 
Louis, Dallas, Duluth, Dayton, Hartford, and Omaha were doing splendid work, they 
had placed excellent attorneys in charge, and in several respects they were proving 
more successful than the private societies. Thus, in Kansas City, the Legal Aid Bu- 
reau established a much higher standard in the treatment of desertion cases than any 
private society had attained. In one year thirteen deserting husbands were traced and 
brought back from Missouri, Oklahoma, Colorado, Nebraska, and Washington at an 
expense of six hundred dollars. The Bureau ofSdally stated that if a deserting hus- 
band could be found, no expense would be spared in bringing him to justice. The pri- 
vate societies have been prohibited by financial considerations from even attempting 
this work. Most of the attorneys in the public l^al aid bureaus were placed under 
the civil service, and were selected after examinations into their fitness. Politics did 
not venture to meddle in their offices. There was a change of administration in Kansas 
City, the Republicans replacing the Democrats, but the legal aid attorney was not 
interfered with, the budget appropriation was kept up, and the Bureau's work went 
along uninterruptedly. 

In 1917, however, the danger of this public type of legal aid organization was 
made clear. In May a new administration took over the city government of Dallas. 

^ Chapter XX, Preaent Position of Legal Aid Work, S 1, page 192. 

* The work in Hartford is naturally smalL For three years the organisation was private. Durinflr the first year it 
averaged 6 cases a nionth, during the second 7 cases, and during the third 8 cases. Tlie public bureau has averaged 
27 cases a month. 

' This does not appear fh>m the records in the Appendix because since the Bureau became a public undertaking no 
record of cases is made in which advice only is given. 

* Cf. statement of Rudolph Mats, late President of the Chicago Legal Aid Society, in Report cf Frooeeding* of the 
Fofwrih Oonfartnot ofhegoX Aid Socislief, pages U, 62. 
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The Mayor dismissed the director of the Department of Public Welfare under which 
the Legal Aid Bureau operated. He then sought to appoint a personal friend as at- 
torney for the Bureau, and when that gave rise to a storm of public protest he abol- 
ished the Bureau entirely. Legal aid work no longer exists in Dallas. In July a new 
administration was elected in Portland, Or^on. The attorney holding the oflBce of 
Public Defender had attained the highest rank in a competitive civil service examina- 
tion for the position and had received a permanent appointment. He had not supported 
the newly elected Mayor in his campaign, however, and on July IS the City Council, 
at the Mayor^s request, without any public hearing and without notification to the 
Public Defender, abolished the office. In both instances the evidence is dear that the 
bureaus were doing good work, that the attorneys were superior men, and that the 
discontinuance of the work was due solely to petiy political considerations. As if to 
furnish a striking contrast, the year 1917 also witnessed the establishment by private 
enterprise in New York of a privately controlled, privately supported. Voluntary 
Defenders Committee, which by virtue of its personnel, equipment, and work ranks 
among the very best legal aid organizations in the country. 

Because of this unhappy discrepancy between theory and fact, the only conclusions 
that can be drawn as to the respective merits of public and private l^al aid organ- 
izations are local rather than general in application. Where local political conditions 
permit, there is every reason for organizing legal aid work as a public affair under 
public control. On the other hand, in cities where private legal aid organizations are 
well established, there is every reason for them to remain as they are. They possess 
a freedom of action, a libert^L taking risks in making experiment., which ^ iZ 
in their hands for several years to come the duty of leadership in the development 
of legal aid work. 

Nevertheless, there should be a clear consciousness on the part of aU l^al aid 
organizations that they are engaged in the performance of a public function, and that 
their ultimate goal is to become a part of the state's administration of justice. Thus 
fax the only attempt at public control has been through the municipality, whidi is un- 
doubtedly the weakest part of our entire structure of government. It is easily con- 
ceivable that some plan may be devised whereby the value of public control may be 
secured without paying the price of diminished efficiency through political inter- 
ference. As legal aid work relates itself to the administration of justice rather than 
to municipal government, it is preferable that the work should be organized and 
controlled as a part of the judicial machinery which is increasingly being taken out 
of the field of partisan politics. In the last chapter of this report, dealing with the 
future of legal aid work, a suggestion of this sort is considered.^ 



^ See post Chapter XXV, A More Equal Adminiatration of Juatice, 1 8. page 948. 



Chapter XX 
PRESENT POSITION OF LEGAL AID WORK 

The largest law office in the United States is the Legal Aid Society of New 
York, with nearly 40,000 new cases annually. The next largest oSce is the Legal 
Aid Society of Chicago, with 19,000 new cases annually. John H. Wiomore.^ 

§1 

THE present extent of organized l^al aid work involves two considerations i 
first, measured by geography and by the size of cities, how tax have the legal aid 
p^ ^^^ jf'w^pnf organizations been able to extend themselves? second, measured by 
ftffhi^w Ic ^® need, how tax have the organizations been able to extend their 

assistance in the cities where they exist? 

If the cities in which legal aid organizations are to be found were marked on a 
map of the United States, the eye would at once see that there are two great areas 
wherein legal aid work is non-existent. One is the far west. Bounded by lines run- 
ning Duluth-Minneapolis-Omaha-Dallas on the east and Portland-San Fran- 
cisco-Los Angeles on the west, there is an enormous extent of territory without 
legal aid organizations. This is all newer country, there is as yet no great need for 
the work, for there are almost no large cities.* The extension of legal aid work into 
this field is only a question of time. If a need manifests itself, societies or bureaus will 
be formed and the work undertaken in due course.' 

The second area is that of the southeast. South and east of a line running Rich- 
mond-Louisville-Nashville-New Orleans no legal aid work is done. The organiza- 
tions in these boundary cities have not flourished as well as elsewhere. The situation 
here differs radically from that of the far west. There is great need of the work, for 
there are large cities with much poverty. It is not a question of orderly extension in 
due course, for the attempt to plant legal aid institutions has already been made, but 
without success. In Atlanta and Birmingham societies were started under the inspi- 
ration of small local groups, did well for a while, and then were allowed to lapse. In 
Chattanooga, Knoxville, and Memphis some steps for the formation of organizations 
were taken, but the plans have accomplished practically nothing. Here is to be found 
the only general failure of the legal aid idea. No satisfactory explanation of this con- 
dition has ever been offered. Apparently there is need for the assistance of some 
strong central organization to cooperate with local groups and to assist the work 
until it shall have won local interest and support. 

This geographical examination reveals the extent of the work only in a most gen- 
eral way. A far better test is aflbrded by cities, for organized l^al aid work is es- 

' From an editorial in 12 minois Law Review (1917), 38. 

* A movement to start an organisation is underway in Salt Lake City. Denver once had a flonriahinff society which 
does not now exist. 

' Letters from attorneys in Washington, Montana, and Utah have already come to some of the larger eastern organ- 
isations asking for information about the work. 
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senidally a city problem. We have earlier seen that the growth of urban population 
was a prime factor in bringing about the breakdown of the administration of jus- 
tice, and that it is in the large cities that the great denial of justice exists. The diief 
defect in our traditional administration of justice which causes hardship to the poor 
is the expense of counsel. In the country towns and smaller cities this difficulty is 
overcome by the charity work of the lawyers. It is the general opinion that it is 
rare indeed for an inhabitant of a small town to be denied l^al assistance even if 
he is unable to pay for it. Just where the line of demarcation is to be drawn is not 
certain, but there is good authority for fixing it at cities with a population of one 
hundred thousand. In connection with this study letters were sent to the chariiy 
organization societies (also called ^^ associated," ^^ federated," and ^^ united charities'') 
in all cities and towns in the United States where there were no legal aid organiza- 
tions, asking if they experienced a need for organized l^al aid work. The replies in- 
dicate that the one hundred thousand population mark is as accurate a dividing line 
as can be fixed. There seems to bea tacit agreement that this is the point at which 
a city becomes a large city and at which those problems that are essentially ^ciiy" 
problems make their appearance.^ 

In considering how far the legal aid movement has been able to cover the large 
cities we fSace three situations: cities with no legal aid work, cities with very little 
legal aid work, and cities having definitely established organizations doing substan- 
tial work that gives every indication of steady, consistent development. The follow- 
ing table presents the facts in summary form. We know that legal aid work started 
in New York and Chicago, our two largest cities, so that the question is how far the 
l^al aid movement has been able to work downward into the cities with smaller 
populations. In order to indicate this, the cities are divided into five groups, each 
lower group including the higher group, so that the total number of cities having 
a population over the specified figure may appear.^ 
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United State* 


Leoal Aid Work 


ClOMM 


None 


VeryLUtU 


Definitely 
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1. Cities over 350,000 


18 








18 


2. Cities over 300,000 


21 





2 


19 


3. Cities over 200,000 


S3 


3 


4 


26 


4. Cities over 150,000 


41 


6 


6 


29 


5. Cities over 100,000 


71 


27 


10 


34 



For the purpose of this test, which aims to ascertain to what extent l^al aid or- 
ganizations have been established in our large cities, we may consider that the situ- 



^ Dr. King in his book Wealth and Income cf the People of the United Statee, in discuasinflr the growth of large cities 
(page 20X fixes the line at cities with a population of over one hundred thousand. 

' The table is based on the legal aid situation on January 1, 1917. The cities are grouped aocoiding to the population 
credited to them on that date by the World Alnuanac for 1917. For this purpose the 1910 Census figures are too old 
to be accurate. 
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ation in cities having no work or very little work is unsatisfactory, and that in cities 
having definitely established work it is reasonably satisfactory. A recapitulation in 
percentage terms, based on the preceding table, shows very clearly the present extent 
of legal aid organizations. 



Cbut 


Total Oitietcfihii 
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UnUedSUUei 


Percentage af CitieB in which Legal Aid Work i$ 


Satitfactory 


Unsatisfactory 


1. CiUes over 350,000 

2. Cities over 300,000 

3. Cities over 200,000 

4. aties over 150,000 

5. Cities over 100,000 


18 
21 
33 
41 
71 


100.0 
90.0 
78.8 
70.7 
47.9 


.0 
10.0 
21.2 
29.3 
52.1 



There is still much room for the extension of legal aid work into new fields. The 
large cities are by no means completely covered. When it is remembered that the 
idea did not begin to spread until 1900, it is remarkable that it has been able in 
seventeen years to take definite shape in all the largest cities and in three-quarters 
of those having over two hundred thousand inhabitants. The problem of expansion 
for the immediate future — and one which will call for intelligent direction from 
some central body — is to establish organizations in the twenty-five cities having 
none and to strengthen those in the nine cities where the movement is still weak. 
This is essentially an extension into a new class of city, one whose population is 
above one hundred thousand but below two hundred thousand. 

In taking up the question of the extent to which the legal aid organizations in the 
cities where they exist have been able to meet the full demand of the poor for legal 
assistance, we at once encounter a difficulty because we have no objective standard 
by which to measure their work. We can estimate the number of the poor in the 
larger cities, but there is no way of knowing how many of them each year are involved 
in litigation or need legal aid. It is possible, however, to work out a reasonably acr- 
curate standard suitable for our immediate purpose. The public legal aid bureaus, in 
localities where they exist, are well known to, and very generally used by, the poor 
of the city. The Kansas City Legal Aid Bureau is the oldest of this t3rpe, and un- 
questionably is the best locally known legal aid organization in the United States. 
In 1915, which was a normal and average year, one out of every 64 persons in the 
total population^ applied to it for assistance. The Los Angeles ofiice is the second 
best known, and in 1915 it received one application from each 78 in the population.^ 
On the basis of this Kansas City-Los Angeles record, we may say that the standard 
annual legal aid clientele would consist of one person for each 75 inhabitants. There 
are no data anywhere which would show this estimate to be materially in error and, 
on the other hand, there is evidence to indicate that it closely approximates a true 

^ The Bureau serres a population'wider than that within the city limits, which in 1916 was fixed at 400,000. 
' Los Angeles is a county oflQce ■erring the entire county population, which in 1916 was fixed at a00,OOO. 
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standard. Thus, according to our criterion, Kansas City and Los Angeles were re- 
ceiving as many applications as they should, so that during 1916, which was a year 
of more steady employment giving rise to fewer wage claims, they should have re- 
ceived somewhat fewer applications. Their records show this to have been the case.^ 
Considering the cities where private societies have longest been established: the New 
York organization in 1915 extended assistance to one in each 116 of the population, 
and it is known that there is a large demand for legal aid which is not being met be- 
cause of inadequate finances. The Chicago organizations in 1915 received cases from 
one in each 162 of the population: the Chicago Legal Aid Society has stated that 
if funds permitted, it could double its work; and tiie Chicago Bureau of Personal 
Service, with increased resources, did in fact during the next year extend its work 
85 per cent. 

In many ways it would be preferable to measure the extent of legal aid work by 
the 1916 figures, but as this would exclude organizations formed in 1915 or early 
in 1916, it is necessary to take the fiscal year of 1916. In the following table are set 
out, first, what the standard clientele of each legal aid organization should be on the 
basis of one client for each seventy-five inhabitants;^ second, the actual niunber of 
cases received during the fiscal year of 1916; third, the percentage that the actual 
number bears to the standard ; and fourth, in an outside column, the per capita amount 
expended in eadi city for legal aid work, for there is a close relation between the 
financial condition of the societies and the extent of their work. Such local factors 
as enter in to make the table inaccurate for comparative purposes are set out in the 
notes. 

Table showing Present Extent of Legal Aid Work 

Legal Aid Standard Ckuetin Per Cent of PerCagdia 

OrganiMationa in Clientele 1916 Standard Amavnt Spent 

inOente 

Kansas City 5,333 5,270 99.0 1.05 

LosADgeles 10,666 8,848 83.0 9.35 

Dallas 1,800 1,480 82.0 1.78 



Duluth 1,386 s 80.0 



• 



New York 75,609 48,391 64.0 l.II 

Minneapolis 4,933 3,099 61.0 .93 

Flainfield 974 150 54.0 « 

Dayton 1,800 999 51.0 .97 

^ The work in Kansas City decreased fh>m 8202 cases in 1$I16 to 6S70 in 1916; in Los Angeles ftx>m 10,877 in 1916 to SMS 
in 1916; the decreases being 16 per cent and 14 per cent respectively. 

* Since 1910 there have been such great changes in urban population, as notably in Cleveland and Detroit, that the 
Census flcrores are wholly antiquated. The fl^rures for population on January 1, 1917, as given in the World Almanac, 
are used. 

' The Duluth Free Legal Aid Bureau case figures include the Municipal Court probation cases, so that ttiey cannot 
be used in this connection. For the same reason the expense apportionable to the legal aid work is not known. A 
careftil estimate, however, shows that Duluth ranks no lower than 80 per cenL 

* Legal aid expense not known, as tiie figures are not separated from the general budget of the Charity Organisa- 
tion Society. 
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Legal Aid 


8tcuida/rd 


CcueJtin 


Per Cent €ff 


FtrCapita 


Onf€miiaaHon» In 


Clientele 


1916 


Stcmdord 


Amount ^pent 
inCente 


Cleveland 


10,000 


4,946 


49.0 


.43 


Omaha 


9,800 


1,318 


47.0 


.31 


Chicago 


33,694 


16,389 


46.0 


1.73 


St Paul 


3,866 


1,749 


46.0 


.63 


Newark 


6346 


9,166 


43.0 


.78 


PorTUnd' 


8,666 


1,363 


37.0 


.71 


Boston' 


10,934 


9,608 


96.0 


.84 


BnfiiEdo 


6,400 


1,616 


94.0 


.49 


Cincinnati 


7,617 


1,698 


99.0 


.30 


Philadelphia 


93,333 


4,846 


91.0 


,26 


Milwaukee 


6,983 


1,174 


90.0 


.46 


Naahville 


1,863 


960 


14.0 


8 


Jersey City 


3,619 


447 


19.0 


4 


Rochester 


3,633 


989 


11.0 


.49 


Columbus 


9,800 


300 


11.0 


• 


St liouis 


11,333 


1,936 


11.0 


.68* 


Cambridge 


1,466 


104 


7.0 


7 


Hartford 


9,000 


134 


6.7 


.08 


Richmond 


9,133 


191 


6,6 


.09 


Pittsburgh 


13,904 


684 


4.9 


.39 


Baltimore 


8,789 


376 


4.9 


.17 


Detroit. 


11,000 


410 


3.6 


.06 


San Francisco 


7,133 


949 


3.4 


.18 


San Diego 


1,900 


98 


9.3 


.01 


Louisville 


3,639 


78 


9.9 


• 


Washington, D. C. 


4,904 


76 


1.6 


.00 


New Orleans 


6,333 


74 


1.4 


.09 


Akron 


1,733 


90 


1.9 


.00 


New Haven 


9,133 


18 


.8 


.00 



Eliminating those organizations whose case figures for one reason or another are 
not closely accurate, it appears that the general average attained by thirty cities 
is 28.1 per cent. In other words, it is undoubtedly true that thus far the legal aid 
oiganizations as a whole have not developed sufficient strength to satisfy the entire 
need. They have been able to accomplish only one-third of their whole aim. As many 



^ The case fl^rnre represents only the public defender*s criminal work. No statistics of civil cases were kepL 

' The standard is not strictly applicable to Boston because in that city wage claims are collected by the State Com- 
miflsloDer of Labor. Semble Chicago and Cleveland, owing to the existence of the small claims courts. 

* The Nashville expense figures could not be secured. 

* Complete expenses for the year are not known. 

* In Cohnnbus the attorneys volunteer their services and pay the incidental expenses, so that no total expense figure 
can be computed. 

* In St Louis cases calling only for advice are not recorded . If these were known, it is probable that St Louis would 
rank at about 60 per cent 

* Law school students constitute the staff in Cambridge. Expenses are nominal and are not stated. 

* The expenses of the Legal Aid Committee are not kept distinct from those of the Associated Charities. 
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of the organizations are new, the result of this test is not surprising; but the tact 
remains that if organized legal aid work is to solve the problem of the denial of 
justice, it must in the near future find the means and the resources to extend its as- 
sistance to this great group of persons who thus far have not been reached. 

A division of the organizations according to their various types gives interesting 
results that bear out some of the observations made in the preceding chapter. It 
is obvious that the public bureaus are far better known and that, because they have 
larger funds at their disposal, they are more nearly able to satisfy the demand. It is 
also clear that the independent private corporation societies are able to reach and to 
care for a much wider field than the bureaus which are organized as departments of 
charities. A r&ume, based on the preceding table, shows in percentage terms how far 
the organizations, grouped according to type, have been able to attain the standard. 

Tupe Per cent of Standard 

1. Public Bureaus 7S.4 

2. Private Corporation Societies 30.6 

3. Departments of Charities 18.7 

4. Law School Societies 3.1 

5. Bar Association Societies 5.3 

6. Miscellaneous 10.0 



§2 

While it is true that the legal aid movement still has a long road to travel, it is 
equally true that abeady the existing organizations hold strong positions in their 
r 1 A'ii i^^P^^^^ communities, and that more than any other agency they are 
^jp striking at the root difficulty in our administration of justice by plac^ 

"^ ing at the disposal of poor persons their stafis of skilled attorneys. 

The legal aid organizations of the United States are to-day providing a ooips 
of one hundred and seventy-five attorneys, all members of the bar and admitted to 
practice in all courts. Of these, sixty-two devote their entire time to the work and 
one hundred and thirteen are employed for part of their time, which ranges from 
one-third to one-half of the working day. These attorneys are assisted by sixty-thiee 
clerks and stenographers on full time, six on part time, and by thirty-three investi- 
gators and social workers who spend their entire time in legal aid service. This force 
of two hundred and sixty-seven persons, especially trained in legal aid work, consti- 
tutes a mighty force for making the position of the poor more equal before the law. 
In addition to these paid staf!s, there is a much larger number of volunteer attorneys 
and workers who give a measure of their time which in the aggregate forms no incon- 
siderable item. 

Legal aid work is essentiaUy a young lawyer's work. It has been said with much 
truth, "In such excellent work every member of the bar might well bear a part. But 
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it appears that the older members have left it all for the young ones.^^ There are 
twenty-eight organizations that have attorneys in charge of their work, and these ex- 
ecutive attorneys, on an average, have been members of the bar for only seven years. 
As a number of these attorneys have been in charge for several years, if figures had 
been compiled three or four years ago, they would have shown a still younger group 
of leading attorneys. The assistant attorneys on the staffs are almost entirely even 
younger men. 

All praise is due to the loyally of these yormg attorneys to the cause of legal aid 
work. As Mr. Briesen has written, **Its success depends entirely on the purest devo- 
tion of its attome3rs, upon an ahnost religious denial of every partdde of self-interest 
on their part" They have been faithAil to their trust. The present position of legal 
aid work is due almost entirely to them. They have been the leaders, the organizers, 
the workers, the thinkers, and the developers. If any older member of the bar is en- 
titled to take credit unto himself, it is Mr. Briesen, and yet he has repeatedly taken 
occasion to pay his tribute to the efiports of the younger attorneys.* No one fact 
impresses the observer who sees one office after another more than tiie courage, zeal, 
and devotion which they everywhere manifest. To these men, invariably overworiced, 
generally underpaid, struggling with insufficient equipment, sacrificing their oppor- 
tunity to build up any private practice of their own, the entire profession owes a great 
debt. L^al aid work is what it is to-day, it has advanced as far as it has, its reputa- 
tion is clear and free from suspicion because of them. 

§8 

The greatest weakness of organized legal aid work, the one great factor which con- 
stantly bars its path, and which may ultimately prove its undoing, is its lack of funds. 
The reason that the existing organizations have not more completely 
answered the demand of the poor for legal assistance is that they are 
grossly under-financed. This ever present condition of an impoverished 
treasury has forced the two greatest mistakes in the development of the work. It 
deterred t!he organizations from accepting the cases of injured workmen,' and it has 
precluded them from Altering the criminal field.^ Inadequacy of support compelled 
the New York Legal Aid Socieiy to give up its work in Brooklyn for a while and 
stJll makes it impossible to open sorely needed branch offices in the Brownsville and 
Williamaburgh districts and in Queens County.^ Mr. Briesen in a speedi on '^Tlie 
Future"* pointed out the great obstacle when he said, ^*Our hands are tied." The Chi- 
cago Legal Aid Society, adopting the high courage of its leader, the late Rudolph 
Matz, determined to accept its full responsibility, and to meet the entire demand, with 

^ From an article in 18 Caae and Comment (1012), 468» quoting the St Loois SepubHa 
^28N.T.L.A.R.8;S5lb^l7. * See an<e, page 85. « See ante, page 160. 

£h N. Y. L. A.'R. 28. (SAl N. Y. Legal Aid Rev.. No. 4, p. 8. 
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faith that its work would be appreciated and the necessary support would be forth- 
coming. In 1914 it had climbed well toward its goal,^ but the financial support did 
not materialize, and it was forced to make drastic retrenchments. It is now able to 
keep its office open for clients only two hours a day, thereby mechanically reducing 
the number of applications, and it is forced to entrust much of its work to volunteers. 
Everywhere among the privately supported organizations the story is the same. Some 
of the public bureaus are in a stronger position, but even their finances are not yet 
adequate. The organizations all live a hand-to-mouth existence, which is not only de- 
pressing to the workers, but is a repressive force that keeps the legal aid work down 
and prevents it £rom accepting the great opportunity whidi awaits it. 

Thousands of persons have been denied justice because the organizations were un- 
able to extend assistance to them. Within the organizations unfortunate results have 
been produced. Boards of directors have been forced to underpay their sta£&. This 
has meant that young men, attracted to the work by their ideals of service, have at 
the end of a few years been automatically forced to abandon the work in order that 
they might earn their living. There has been a constant change of personnel which 
has greatly impaired the efficiency of the work,^ and it has made more difficult the 
evolution of any science in its conduct. It has tended to narrow the conception of the 
work by keeping it intensely local. Few of the executive attorneys have ever had time 
to learn much more than how to conduct their own offices. About the time when they 
have mastered that and are beginning to observe what is going on in other cities, they 
are forced to leave the service and their experience and ideas are lost. 

Taking the figures from the societies which pay their executive attorneys anything, 
it appears that seventeen organizations retain men for their full time at an average 
yearly salary of $^217. Excluding the salary of the chief attorney for the Voluntary 
Defenders Committee, which is the only organization thus far to be put on a straight- 
forward business basis, the average salary drops to $1887. The seven organizations 
that retain men on part time (one-half to one-third of their time) pay an average 
yearly salary of S6^. It is perfectly apparent that at such figures the legal aid soci- 
eties cannot command or retain the services of the type and calibre of men they ought 
to have and must have if their work is to be properly conducted and successful. 

When the nature of the work is considered, the extreme poverty of the organiza- 
tions is the more remarkable. They are engaged in an essential public service; they 
are performing for the community an obligation which comes before any duly to give 
charitable support. As careful an observer as Lyman Abbott has stated, ^The first 
duty of socieiy to the poor is not to give them charity but to secure tiiem justice."' 
If the work were done at an enormous cost, an explanation would be afibrded; but in 
point of fact legal aid work is the least expensive of all so-called charitable under- 

^ Measured aocordinfr to our standard preriooslr lAid down, the work in Chicago in m4 was answering 64 per cent 
of the entire need, as against 46 per cent in 1916. 

* 14 Boston L. A. R. 0. * 4 N. Y. Legal Aid Reriew. No. 2. p. 2. 
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takings. In the year 1916 the total cost of thirty organizations, which took care of 
over one hundred thousand cases, was only $181,408. As a part of this gross expense 
was met by fees paid by clients, the net average cost to the community for each case 
undertaken was about one dollar and fifty cents.^ The annual expense of two or three 
first-dass children's agencies or general charities would exceed the entire expense of 
these thirty legal aid organizations. 

L^al aid work is carried on entirely by current subscriptions. The societies start 
each year with no balances, with no assured income, so that they are forced to mea- 
sure the extent of their work from month to month according to the donations which 
they may receive. Of thirty-five societies from which accurate statistics are available, 
thirty have no endowment whatever. The endowments and invested frinds of the 
societies in New York, Chicago, Philadelphia, Boston, and Pittsburgh amount to a 
total of only 837,856.86. How pitiably small this figure is may be seen by contrasting 
it with the endowment of a single well-financed agency such as the Massachusetts 
Society for the Prevention of Crueliy to Children, which has invested funds to the 
value of 9S5%19S* 

L^al aid work in general does not receive any financial assistance from state or 
municipal governments. The few public bureaus are, of course, supported by public 
funds. Of the twenty-seven non-public organizations as to which accurate statistics 
are known, only three are publicly aided. The Buffalo L^al Aid Bureau receives an 
annual grant of $1B0 from the county of Erie and a like grant from the city of 
Buffalo. This exceptional situation is due to the earnest efforts of the Biu*eau's presi- 
dent, John Alan Hamilton, who requested the appropriations on the straightforward 
basis of services rendered, which it was easy enough to prove. The Voluntary Defend- 
ers Committee is given fi'ee rent, and the Richmond Legal Aid Society is permitted 
to use a room and the telephone in the Juvenile Court Building. The other private 
organizations — and it is this group which is still doing by tax the greater portion 
of the work — receive nothing. 

The work has had to be financed by periodic appeals to the bar and to the public. 
The results have been wholly unsuooessfrd. Various reasons are ascribed for this failvure, 
of which two are most prominent. Financing is a matter for the boards of directors 
or executive committees. These boards, consisting in the main of lawyers, seem on 
the whole to have been sadly lacking in imagination and enterprise, so that they have 
failed to arouse any general interest in the work. It is certain that the l^al aid idea 
has not been made clear, and that even to-day the work is very generally unknown. 
Although l^al aid societies have existed since 1876 and the public defender offices 
only since 1914, the latter, due to two or three excellent publicists, are to-day far 
better known in the United States. Seemingly there has not been great difficulty in 

* The flffore Taries firom city to city. In New York it has been below one dollar per case for years ; in Kanaaa City 
and Cleveland it has been as low aa fifty cents per case. 

* B^Dcrt of the MasBochuaeUa State Board of Charity for 1917« pa«e 102. 
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securing legislative appropriations for the public defender'^s work, and in Nefw York, 
where the undertaking is privately financed, the committee in charge was able to 
secure in a short space of time nearly as large an income as the L^al Aid Society 
has been able to acquire after forty-one years of service. 

The second reason alleged is that legal aid work, &om its very nature, lacks the 
appeal which other sorts of charities possess, so that its voice is lost in the multitude 
of appeals with which the public is deluged.^ This reason must be accepted with some 
reserve. While the civil work of the l^al aid organizations may not be as dramatic 
as the criminal work of the public defenders, it is full of vital interest if the proper 
persons could be found to give it adequate expression. Within the four walls of the 
legal aid offices human life is laid bare. More tragedies and comedies are enacted than 
can be seen on any stage. The people of the cities march in endless procession through 
the offices, leaving behind them a composite picture of life in our great cities. Tliey 
are not the wrecks and failures of our civilization; they are self-respecting, self-sup- 
porting persons. As nearly as one group can, they represent the common people. What 
they think, how they fare, wherein they are handicapped, are matters of concern to every 
one, for it is to make the lives of just such persons somewhat brighter and fairer that 
we are trying to build a civilization founded on democracy. 

That l^al aid work fails to carry any appeal is true to this extent. For a definite 
appreciation of why the poor stre denied justice and of how essential organized legal 
aid work is to a more equal administration of the laws, some background of know- 
ledge concerning our legal institutions is necessary. Every one can understand that 
an abandoned family is likely to starve if it is not relieved; but it is not so self-evi- 
dent that the calamity might have been prevented if the processes of the law could 
have been invoked, and that to seek redress through the law required somebody to 
provide free l^al assistance. This very situation ought to constitute a sirong and 
direct appeal to the members of the bar. Boards of directors have not thoroughly 
cultivated this field and so have met with but moderate success.^ 

This financial obstacle, ever present with every organization, is to-day the great 
limitation of legal aid work. It lacks the sinews of war. It is in leash, held in at eveiy 
turn. Bad financing as to income is the rock on which all private organizations may 
go to pieces. All other factors in the present situation are decidedly hopeful. But this 
problem remains to be solved, and it must be solved quickly or else the organized legal 
aid movement must fail to go forward and gradually cease to be an important fac- 
tor in the equalization of the administration of justica 



' Of. 22 N. T. L. A. R. 6, 17; 84iM(i. 6. 

* This is ooDflidered further in Chapter XXIV, Legal Aid and tile Bar. See fKwt, page 226. 
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§4 

Legal* aid work has not yet passed out of the stage of localized organization. We have 

already seen that the societies were started in the various cities by local groups act^ 

. J. j*f^ i% independently. If there was no such group, no society was started, 

, J jy , - and if the CToup failed or dispersed, the society went with it. There 

trai Contrd luxi^x _x^ x„i 

never has been, as there is not now, any strong central agency in a 

position of leadership. There is no centralized responsibility or authoriiy. The legal 

aid movement has not yet become a coordinated national undertaking. 

Thereisasteadily growing realizationamong the local organizations of a communiiy 
of purpose and of the need for closer cooperation. The feeling of comradeship became 
strong enough in 1911 to bring about a successful conference of delegates from the 
various societies then in existence. The discussion turned mainly on the advisability 
of some union, and while there was a feeling that such steps ought to be taken and 
excellent arguments for such a plan were advanced, there was also a certain holding 
back and a reluctance to be committed to anything definite. This was perhaps en- 
tirely natural at such a first gathering. The upshot of the meeting was to secure a 
committee to draft a form of alliance. 

A second conference was held in 191S, at which the National Alliance of Legal Aid 
Societies was formed and a constitution and by-laws were adopted. From the point 
of view of organization this is as far as the development has proceeded. The Central 
Committee of the National Alliance has called two conventions, which have been pro- 
ductive of fruitful discussions and of a valuable interchange of opinions, but it has 
done nothing else. The weakness of the Alliance and the strength of the local tradi- 
tion are well attested by the fact that even the conventions are in the main planned 
for and controlled by a local committee of the society which is the host, and the ex- 
penses of the convention are defrayed by that local organization. Thus if the local 
society delays the printing of the record of the proceedings (and these records un- 
questionably constitute the most valuable information about l^al aid work in exist- 
ence), the National Alliance can do nothing but wait, and if the funds of the local 
society permit the printing of only a limited number of copies, the National Alliance 
can do nothing but submit. 

As it exists to-day, the National Alliance is like a federal government without 
power of taxation. It is impotent. There is a power to assess the local organizations, 
but it is not in use, partly because the local societies desire that the central body should 
not be strong and partly because they are poor. For all practical purposes the Na- 
tional Alliance does not exist except for a few days once in two years when a con- 
vention is in session. 

The situation is unfortunate. It has retarded development and it may cause serious 
trouble. There is an imperative demand for such elementary things as standardized 
records of work, conventionalized classifications of the nature, source, and disposition 
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of cases, and uniformity of financial accounting. It ought to be possible for one society 
to compare its work with that of any other in order to benefit from the lessons which 
accurate comparisons teach, but as there are as many systems as there are oiganiza- 
tions, even the simplest comparison is a puzzle. There is great need for a central clear- 
ing house to provide for the proper reference of cases.^ As commerce and business have 
overflowed all artificial state boundary lines, so legal aid work often runs beyond the 
confines of the city or state. With forty-one organizations in existence a substantial 
b^inning could be made. A Boston creditor could collect from his debtor in San 
Francisco, and a wife deserted in Chicago could trace and locate her husband in New 
Orleans. Such a central agency could establish relationships with attorneys in smaller 
towns who were willing to do their share of legal aid work and thus provide a com- 
plete network, stretching over the entire country, so that no claims would have to 
be abandoned because of the absence of parties &om the jurisdiction. The essential of 
any such plan is dose supervision, which ensures that prompt attention be given to 
all matters so referred. One local organization cannot exercise such a control over 
another oi^ganization ; it can be done only by a central body. As it is to-day, legal aid 
societies often refer cases to private attorneys rather than the legal aid societies in 
other cities because they have no guarantee that the latter will render prompt and 
accurate service. 

There is no definite head, no leadership in the l^al aid movonent. Because of this 
no intelligent propaganda or missionary work is carried on. There is no attempt to 
bring l^al aid work to the attention of bar associations or other groups in cities where 
there is an obvious need for such work. What happens at the present time is that 
persons desirous of having a l^al aid society hear of the woric in some one city, and 
so, when they establish their organization, copy the only plan which they know of with 
all its virtues and vices, or they may write to a number of larger societies and receive 
in reply such inconsistent information and such diverse models to follow that in de- 
spair they erect their own structure as best they know how. This is a slipshod way 
of conducting an important undertaking. A central bureau, with a field secretary, 
could place accurate information at the disposal of any organizers, could assist in 
installing a proper system calculated to take care of the woric efficienily and economi- 
cally, and could help new organizations through their first haid years. Intelligent 
leadership will be increasingly necessary as other remedial agencies develop and ex- 
pand. It will be a distinct loss if the public defenders are allowed to grow apart firom 
the l^al aid organizations. Thus £Bir no attempt has been made to bring the two 
together or to show that the two belong together and have much to learn from eeuch 
other. 

There are some enemies of the legal aid movement which can be attadced only 
through a powerful central organization. Abuse of the term ^'legal aid" may become 
a serious menace to a natural future development. Because of the universally hi^ 



Hepmi cf Proeeedmg* offke FiarH OonfermcB ofLeoal Aid SoeisHn^ page M. 



THEIR PRESENT POSITION 199 

standard of the societies thus far the term ^^legal aid" has earned a connotation of 
£gdr play and squcure dealing. It has a good will that can easily be capitalized by un- 
scrupulous attorneys. This is not a chimerical fear, for there are instances where it 
has already happened. In England the organization most nearly like our legal aid 
society is called '^Poor Man^s Lawyers' Association." There are a number of such or- 
ganizations, but until 1918 they formed no alliance and had no concerted strength. 
As a result, there grew up all over England ^^Legal Aid Societies," which were sim- 
ply catch names to draw business, serving the same purpose as the *' runner," so that 
the term *4egal aid society" became as much a term of reproach in England as it is 
above reproach in the United States. Such societies have been publicly denounced 
as wolves in sheep's clothing.^ 

Attempts to trade on the name have been made in New York, but were repressed 
by the vigorous action of the local society. In cities without societies the process can 
be and has been accomplished with impunity. There are to-day three legal aid socie- 
ties in widely different parts of the country which are struggling under a heavy handi- 
cap because, before their existence, the name was used for fraudulent purposes. A 
wide-awake central body could have stopped such practices by promptly detecting 
them and enlisting the cooperation of the local bar association for their repression. 
Legal aid organizations may have no funds in their treasuries, but in their name 
they have an invaluable asset. They must guard it, for the chief strength of legal 
aid organizations in reaching the people who need help is the guarantee which the 
name carries. 

There are further great possibilities for concerted action. There are national prob- 
lems on which the experience of the legal aid organizations ought to be formulated. 
In many aspects of the divorce problem they could shed much light from the cases 
which come to them. If a study of non-payment of wages were to be made, their files 
together with the records of labor bureaus would furnish the best evidence. More 
important, they should play a direct part in the nation-wide movement for a bet- 
terment of the administration of justice by reorganization of courts and simplifi- 
cation of procedure. They should cooperate with such definite work as that of the 
American Judicature Society. In these subjects they are vitally concerned. They have 
the background from which to point out how the existing denial of justice to the 
poor may be lessened. They have a responsibility, second to none, in the planning 
and carr]ring through of our Americanization program. They possess the latent pos- 
sibilities of becoming a mighty factor in the betterment of American justice. 

None of these things are being done; none of these possibilities are being real- 
ized.^ There is nowhere any responsibility or authority to undertake these larger 
projects. An adequate central organization is imperatively needed to make legal aid 
work a more concerted, aggressive, vital, and intelligent force. 

^ See an article in Truth for Janoary 1, 1918(No. 1880X page 12; alK> 47 Law Journal (lOlSX 48. 
* See also po$t, page 217. 



Chapter XXI 

LEGAL AID AND THE LAW 

[It is preciBely becanse the force of things tends always to destroy 
equality, that the force of legislation ought always to tend to main- 
tain it. Rousseau.^ 

§1 

THE legal aid organizations throughout the country have steadily taken a deep 
interest in legislation, they have made valuable contributions in many strug- 
gles to write wise laws on the statute books, and they have themselves secured the 
t*n] A */7 enactment of several excellent pieces of legislation. The legal aid sode- 
^^Tt . ties are not legislative bureaus, they have no political affiliations, and 
. ^ ^^ they are not vehicles for the promotion of any pet cause or panacea. 

Their primary work is confined to giving through their staffs of attor- 
neys the legal advice and assistance in individual cases which poor persons need. It 
early became apparent, however, that if they were to be effective in their fight against 
injustice, they must from time to time take a part in the formulation of remedial le- 
gislation. They saw cases of injustice which the law was powerless to redress because 
of the inadequacy of certain provisions or the lack of proper laws framed to meet the 
changed conditions. In 1908 the New York L^al Aid Society amended the purpose 
clause of its constitution so that it read: 

*^The purpose of this Society shall be to render legal aid and assistance, gratu- 
itously if necessary, to all who may appear worthy thereof and who cue unable 
to procure assistance elsewhere, and to promote meamiresfor their protection/^ 

Language of similar import will now be found in the constitutions of the majoviiy 
of societies. The Chicago I^egal Aid Society states as one of its objects: 

^* Second. To take cognizance of the workings of existing laws and methods of 

procedure, and to suggest improvements." 

<^ . . . ' . 

Whether expressed in words or not, all the organizations, public and private, have 

concerned themselves with legislation when their experience indicated a need for 
improvement^ 

It is worth while to enumerate in summary form the various legislative campaigns 
which the societies have undertaken or in which they have played important parts. 
Such a statement gives an idea of the sort of measures with which the organizations 
have concerned themselves, and serves to indicate the general and intelligent interest 
which they have taken in the matter of law-making. Maryland had had since the 
eighteenth century a law regulating the support of illegitimate children which lim- 
ited the amount of payments that could be enforced against the father to thirty 

^ Quoted in Roberts v. Boston. Cosh. (1M9) 19S. 204. 
' 14 World's Work (1907), 9001, 0008. 
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dollars a year for seven years. The attorney for the Baltimore Legal Aid Bureau, 
together with a member of the local bar, drew a bill, which was passed in 191S, leav- 
ing the payments to be iSxed in the discretion of the court up to the sum of thirty 
dollars a month.^ In Boston, the attorney for the Legal Aid Society codperated with 
a committee of judges which drafted the present Massachusetts law on illegitimacy, 
enacted in 1913. In 1916 the Society secured the passage of a law limiting the rate 
of interest on small loans to three per cent per month, and a second law safeguarding 
the assignment of wages.* The L^al Aid Bureau of Buffalo pointed out the harsh- 
ness of the law governing the conditional sales of furniture on instalment payments 
and the inefficacy of civil proceedings to secure support for abandoned children, and 
recommended legislation. 

The Chicago L^al Aid Society has entered largely mto legislative activity. It has 
carried on the sterling work of the Protective Agency in the matter of providing 
adequate legal safeguards for the protection of children from abuse. A law secured 
by the Protective Agency in 1905 was declared unconstitutional, but was redrafted 
and reenacted through the efforts of the Society in 1907.* In the same year work 
was b^un on legislation to r^ulate interest charges on loans secured by pledges,^ 
which was continued on through the next year,^ and a bill was presented and urged 
before the state legislature in 1909 which failed to pass.* A decision holding uncon- 
stitutional the act r^ulating wage assignments caused the Society to take up that 
fight and to frame a law which would stand attack.^ Work on these and other mat- 
ters was carried on during 1910, although the legislature was not in session.* When 
the legislature met in 1911 the bills received favorable committee reports, were 
passed by one house, and killed by the other.* In 1916, following sensational dis- 
closures by the press as to the rates of interest charged poor persons on small loans, 
a group of organizations, including the Legal Aid Society, took up a campaign which 
led to the enactment in 1917 of a proper act regulating the business of small loans. 
The backbone of the fight was provided by a document, proving beyond question 
the extortions which the laxity of the law permitted, published by the City Depart- 
ment of Public Welfare.^^ This remarkable document was irrefutable because it was 
based entirely on the records of actual cases, of which the Legal Aid Society fur- 
nished nearly one-half. 

As a part of the organization of the Cleveland Legal Aid Society there has always 
existed a most energetic legislative committee. Its greatest triumph is the Cleveland 
Small Claims Court. It not only sponsored this court, but conducted an investigation 
of the evils of the justice of the peace system that was published and led to the suc- 
cessful campaign, in which all the better interests in the city took part, for a mod- 

^ B^iwrt of Ptoeeeding$ cfihe Second Cfonfermoe ofLeoalAid 8ooUHe$^ page 88b 

* 16 Boston L. A. R. 10. 'SChicagoL. A.IL 12; SIMd. 12, 18. «8iMd.l7. 'iTMctS. 

*5iMd.8. '5JMd.9. ^tlhULl. *7JMd.8. 

" BUUeHn of the Department of Public Welf&re, City of Chicago, ^oL i, Na 4 (November, 1916X "Loan Shark Num- 
ber." 
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em municipal court.^ The activities of the Legislative Committee have covered wage 
assignments, attachments of wages, desertion, and small loans,' delays in small causes, 
a summer criminal session to secure prompt hearings for prisoners held on serious 
charges, public defenders,^ legislation to provide the court trustee plan,^ service of 
process by mail,^ and fairer provisions for an equity of redemption in chattel mort- 
gages/ Not all of these matters were brought to the desired conclusion, but the Soci- 
ety has to its credit, in addition to its municipal court bill, five important aooom- 
plishments in the loan shark law, a provision for three days^ notice before the attach- 
ment of a married man's wages, registered mail service, the reduction of court costs, 
and an amendment making the desertion of a pr^uant woman an extraditable crime.^ 

The Cincinnati Legal Aid Society, being in the same state with Cleveland, has 
cooperated with that organization in successfully urging the loan shark l^islation,^ 
and in advocating the court trustee plan which thus far has met great opposition.* 
The public bureau in Dallas, before politics cut its life short, had pointed out serious 
flaws in the Texas laws and had advocated legislation of a modem type dealing with 
desertion and non-support (analogous to the Uniform Desertion Act), the require- 
ment of some intervening period between the issuance of a marriage license and the 
performance of the ceremony, provision against fraudulent divorce, stricter usury laws, 
an exemption of a fixed proportion of wages from assignments, and saf^uards against 
conditional sale abuses in instalment furniture contracts.^^ The first attorney for the 
Hartford Legal Aid Bureau was elected to the l^islature, from which vantage-point 
he was able to urge many interesting measures. His work in connection with the 
Hartford Home Rule bill made possible the referendum vote by which the Hartford 
municipal Legal Aid Bureau was established. He drafted the so-called public defender 
law.^ Other measures, which were not understood and so failed of passage, related to 
the establishment of a small claims court, the establishment of couniy legal aid soci- 
eties with attorneys to be appointed by the governor, and in forma pauperis pro- 
ceedings with assignment of counsel."" 

The pubUc bureau in Kansas City signalized its appearance a^ a new factor in t^^ 
administration of justice by making an elaborate investigation of the abuses of the 
justice of the peace system. This led to an amendment of the Missouri law on gar- 
nishment of wages which had become a national scandal.^Forty railroads enter Kansas 
City, and under the law it was permissible to attach the wages of any employee of 

* American Jadicatnre Society, Bulletin VUI, page 5; JuKfiotfor the Poor (Firtt Report of the Cleveland Legal Aid 
Society), page 2 ; 4 Cleveland L. A. R. 19; 6 Ibid, 7« 16; 9 Ihid. 18. 

* 2 /bid. 11. *8/Md. 10,15. « 7 ibid. 12, 18. *7IMd.l8. *S Ibid. 12. 

' See pamphlet publiahed by the Cleveland Legal Aid Society entitled ** All Men are Equal before the Law.** , 

' 7 Cincinnati L. A. R. 6, and fly-leaf on cover. * 6 Ibid, 9. 

** Second Annual Report of the DalUu Board ofPublie WOfare, paces 9, la 

^^ This has already been commented on ante^ page 117. 

^* These matters are not set out in the Hartford reports. They were introduced in the 1916 session of the legislature 
and are House Bills Numbers 44S, 442, and 480 respectively. 

^ 1 Kansas City L. A. R. 12 et eeq. 
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these roads, wherever he might work, by service of process on the Kansas City office 
of the road. One employee was obliged to travel nine hundred miles to defend such 
a suit and prove that he owed no debt. As it was possible to bring suits in Missouri 
against employees in any part of the country, which they were obliged to default 
because they could not travel so far to put in an appearance, a wholesale collection 
business, permeated with fraud, sprang up. This traffic became a specialty of certain 
justices'* courts, which became known as '^Jack Rabbit" courts. As a result of the 
investigation, the abuse was stopped. 

Only a few of the meeusures advocated by the New York Legal Aid Socieiy during 
its long period of activity^ can be mentioned. It has taken part in urging the kinds 
of legislation that have already been noted in connection with other organizations, 
such as the loan shark laws^ and more stringent provisions to enforce pa}mient of 
wages,' and in addition it has fought to better the condition of seamen. It sent one 
of its members to Washington to appear before the Congressional Committee on the 
Merchant Marine, and secured laws to prevent shanghaiing and peonage among sail- 
ors.^ It has further argued for the extension of the United States Shipping Commis- 
sioner's jurisdiction, against allotments of pay to persons other than dependents, 
and against shipping fees which induced a form of slavery.^ 

In Pittsburgh the Society has studied unsatisfactory laws which work injustice, 
has noted how like defects have been cured elsewhere, and has publicly advocated 
legislation to reduce costs, to prevent fraud through the conducting of a business 
under an assumed name, to secure more stringent supervision of industrial weekly- 
pajrment insurance policies, and to empower the Labor Board to collect wage claims.* 
Of the work done in Philadelphia, the most important was the Society's inaugura- 
tion of a campaign for a municipal court, which was persisted in for years and which 
finally, in cooperation with other agencies, gave Philadelphia its present admirable 
court.'' It made an investigation of the situation on the waterfront which disclosed 
horrible conditions in the treatment of sailors.' It arranged for a hearing before the 
Congressional Committee on the Merchant Marine and, in cooperation with the New 
York Society, submitted evidence which brought about protective legislation. It 
also succeeded in having the powers of the insurance commissioner somewhat in- 
creased in supervising industrial insurance policies.* At the conferences of l^al aid 
societies, matters of legislation and suggestions for improvements are the most com- 
mon topics of discussion.^^ As yet, no combined attempt to work out national legis- 
lation in which all organizations might cooperate has been made. ^ 

It is apparent that the legal aid organizations have taken up the burden of try- ( 

^ 29 N. Y. L. A. R. 10; 40 IMd, 20; 41 IMd, 10. 

*80iMd.87. *82iM(i.85. «SlJbid.l0. •29/Md.86. « 8 Pittsburgh L. A. R. 14-21; also 7 ibid. S7. 

^ Report of Prooeedir^fs of the Second Coniferenoe cfLegeU Aid 8ocUtieat page 24. 
* 8 Philadelphia L. A. R. 9. * 8 Ibid, 7. 

*® See Report of Ftoceedinga of the First Conference of Legal Aid Societies, pages 16, 21« 28-26 ; Ibid., Second Confer- 
ence, pages 24, 28, 88 ; Ibid., Third Conference, page 26; Ibid., Eourth Conference^ pages 182, 140. 
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ing, through remedial legislation, to keep the law equal in the face of changes and 
new plans and devices which tend to destroy equality. It is dear that the societies 
come into contact with legal abuses which would not appear in the ordinary private 
law office, and which the communiiy in general would not be in a position to detect 
or understand. Because of the position of the legal aid society and because it has 
accepted the responsibility of remedying defects as rapidly as it is able, it has un- 
I questionably served to secure the enactment of wise measures which, without it, never 
/ would have become law. Two entirely different illustrations will show concretely why 
I this is and how it works out. 

For years there has been in California a curious rule about costs on appeal A 
plaintiff might bring his action in the lower courts and obtain judgment. The de- 
fendant, thereupon, could claim an appeal by paying one dollar and twenty-five 
cents. This not only forced the plaintiff to try his case all over again and subjected 
the proceedings to delay, but it permitted the defendant to take no further action 
at all and to have the case pend indefinitely. The only recourse open to the plaintiff 
was to enter the defendant's appeal in the Superior Court himself, pay six dollars 
for such docketing, and also pay two dollars for having the case marked on ihe cal- 
endar. Unquestionably thousands of attorneys for plaintiffs in as many cases, when 
confronted with this situation, have felt the absurdity as well as the injustice of put- 
ting a premium on appeals and of compelling the plaintiff to pay the costs of an ap- 
peal which he did not take and did not want. Undoubtedly many of them felt that it 
ought to be set right, and perhaps a few jotted down notes to draft a bill in a leisure 
moment. Yet they must all have gone on to their other business and forgotten it, for 
no attempt to change the law was ever made. 

The Los Angeles Public Defender had not been at his civil work for six months 
before he saw the defect in the law. He reported on it officially,^ drew a bill, submit- 
ted it to the l^slature, and in 1915 the procedural rule was amended.' The Public De- 
fender not only was in a position to discover this little kink in the law, but also he 
felt that the responsibility rested on him, that it was his business to straighten it 
out, and he promptly proceeded to do so. 

There are innumerable places in the law where just such betterments wiU make 
the course of justice run more smoothly. They are not glaring defects about which 
a public hue and cry can be aroused; reformers wiU never change them, for reformers 
will never know of them. The inevitable result of changing conditions and of a body 
of law which is gradually built up case by case is to leave some loose ends which 
cause needless friction and injustice. Many groups in the country are watchful for 
just such things, and they possess the coherence and resources to take care of them- 
selves. The poor are not in a position to understand or to act. For that vast niunber 
the legal aid society must act as champion, for in the course of its daily work it finds 

^ Place cf the Publie Defender in the AdminietrcMon cfJueHce^ pace 24. 
* AeU of 1915, California Code, \ 981. 
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these omissions and from tbe wealth of its experience it can easily determine just 
what remedial legislation is necessary. ^ 

The second illustration relates to a defect in substantive rather than procedural I jk 
law, and shows an entirely different function which the legal aid society performs. \ 
The world has always had its usurers, but the modern loan shark, speciaUzing in 
small loans and doing business among the very poor, is a by-product of our great 
industrial cities with their wage-earning population. In Massachusetts until 1916 
the law permitted a lender to loan ten dollars and to charge interest on that loan at 
the rate of one hundred and eighty per cent per year. It also permitted an instalment 
house to sell a diamond ring and to take as security an assignment of wages which 
bound all future wages earned for a period of two years and exempted not a penny. 
When the assignment was filed, the employer was legally bound to turn all the em- 
ployee's pay over to the creditor. The abuses were so gross that public attention was 
directed to them and the question became of immediate public concern. A wave of 
reform secured a law in 191S concerning small loans which promptly proved not to 
have changed interest rates at all. Nothing was accomplished as to wage assignments 
in general. Year after year earnest attempts were made, but they all failed because 
the Committee on Legal Affairs was unwilling to recommend legislation until the 
proponents could prove their case. 

The poor do not appear at l^slative hearings to present evidence in their own be- 
half as to how they are exploited. Those who had appeared in their behalf were certain 
of their case, but they were unable to prove it. In 1916 the Legal Aid Society, co- 
operating with the Law Department of the City of Boston, the Russell Sage Foimda- 
tion, and one member of the House of Representatives, entered the fight. The Society, 
because of its position, was able to make two invaluable contributions. First, from 
its files it was possible to produce records of actual cases whose authenticity could not 
be challenged, and which proved beyond question that the alleged abuses were being 
perpetrated daily. Second, the Society was able to serve as a centre around which all 
forces could unite and to undertake the leadership in a public campaign, for its atti- 
tude was known to be impartial, it had no selfish interests to serve, and the sincerity of 
its motives and the truth of its statements could not be impugned. After a five months' 
fight against a naturally bitter opposition both bills — one fixing the maximum rate 
of interest on small loans at three per cent per month and one safeguarding wage 
assignments by provisions for exemptions and the wife's consent — were made law.^ 

This achievement finds its counterpart in the work of other societies in other cities. 
It reveals a militant group of organizations. The significance of such work is that 
it denotes the presence of an organization that can speak for an estate in the com- :^ 
munity which by reason of its own limitations is inarticulate. This is an important I 
contribution toward preserving the fairness of the substantive law which is the requi- J 
site foundation for an equal administration of justice. 

* MaaaachuBetts AcU ctf 1916, chaps. 206 and 224. 
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§2 
Under our oommon law system the decision of a court of last resort not only adju- 
dicates the rights of the particular parties to the action, but also fixes the law for 

all future similar cases. In the generality of its application a case 
LegtU Ata ana ^^^^^^j^ jg ^^ important as an act of legislature. It foUows, therefore, 
Common ui ^^^ ^ proper and equitable decision may have as much effect in safe- 
iniarding the rights of the poor as a remedial statute. Precisely the same reasons 
which lead legal aid organizations into l^islative work lead them to seek final adju- 
dications in proper cases. 

Thus far the societies have by no means taken as large a part in appellate work 
as they have in remedial legislation. They have been debarred by the expenses en- 
tailed in appeals for transcripts, records, briefs, and court fees. It is financially im- 
possible for most organizations to undertake such disbursements. They have reasoned, 
and with much wisdom, that so long as the funds at their disposal are small, it is 
inadvisable to spend on one unusual case a sum which would enable them to extend 
their assistance to one hundred applicants with ordinary cases. As the limit of an 
organization's resources is an absolute limit, the societies have been, and still are, 
unable to secure to their clients as complete legal protection as wealthier litigants 
may avail themselves of. This is a clear limitation to the service which they can afford. 

Because of our case system, however, it is imperative that somehow certain types 
of cases should be finally determined. It is one thing not to appeal from the ruling 
of a trial judge on a point of evidence which, though erroneous and prejudicial, 
cannot affect the settled rule of law and operates only to defeat the individual in the 
particular case. This is an injustice, and it is regrettable that such instances occur, 
but so long as the legal aid societies are poorly supported, instances of this sort are 

! inevitable. It is a far different thing that a ruling which makes new law and afiects 
many persons should be allowed to stand unquestioned if it is unfair or is deemed 
erroneous, such for example as a decision by an inferior court or tribunal that injured 
longshoremen are not within the provisions of the workmen's compensation act In 
cases wherein new important points of law and matters of general legal or social in- 
terests are involved, it is essential that legal aid organizations should be able to 
carry the issue through to the highest court for its decision. Every society should 
have a ^^fighting fund" for this purpose. 

There is an opportunity for the legal aid organizations to supply a much needed 
element, which has for some time been entirely lacking, in the steady development 
of our common law. The common law is the people^s law; it has had its being in their 
life; it has been able to develop in a comprehensive way through the controversies 
of all classes of citizens, high and low, in all sorts of cases, big and little. This sturdy, 
all-round development is not so clear to-day. The poor cannot afford appeals, the 
small case does not warrant the incurring of large expense, and the large private 
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offices, engaging in general practice and doing legal aid work as a part of that prac- 
tice, no longer exist. A glance at the reports will show that the only cases of the | 
poor which receive appdlate attention are personal injury suits where the stakes I 
are laige enough to induce attorneys to assume the expense themselves. The highest \ 
courts are being largely confined to expositions of the law of negligence, of property 
matters such as wills and trusts, of corporation, banking, and business law, of taxa^ 
tion, and of procedure. In the main these are the only cases brought to them. Two 
generations ago Chief Justice Shaw of Massachusetts was called upon to decide 
whether a calf was subject to attachment,^ and when the care with which he exam- 
ined the issue evoked some merriment at the bar, he said with much emotion : ^'Gen- 
tiemen, this may seem to you a trifling case, but it is a very important question to 
a great many poor families."* One may search far in the reports of to-day without 
finding any comparable instance. It has in large measure been this inability of the 
mass of the people to secure a development of the common law suited to their needs 
that has driven them to act through their representatives and resulted in our endless 
l^slation concerning both substantive and procedural law. 

It has been said with much truth that the offices of legal aid organizations are 
the only common law offices that remain in existence in the large cities.^ There the 
common law may be seen working itself out in its application to the people in their 
daily lives. Innumerable questions arise which have never been decided and which 
ought to be decided.^ As an illustration, it is not clear under Massachusetts law 
whether the fictitious lease is a lawful method of ejecting a tenant at will without 
the two weeks' notice required by statute.^ It is used every year in thousands of cases. 
It is not to the interest of landlords to dispute it, the poor who are ejected by it 
are unable to question it, and as a result it continues in existence. Slightiy difierent 
in operation but tending to the same result is the too common practice in compen- 
sation cases where insurance companies take appeals and the employee is unable to 
file a brief and present his side of the case. One-sided argument cannot secure as fair 
a construction of the statute as a decision rendered after full hearing of both sides. 

Just as the legal aid organizations are necessary to secure to the individual poor 
person his day in court, so they are necessary to secure his hearing on appeal. But 
the latter is more than a question of individual justice; on it may depend the right 
to protection and redress of countiess other persons similarly situated. It is not of 
chief importance whether the legal aid organizations win or lose their appeals; the 
prime consideration is that our common law system should have a fair chance to 
work itself out by having points needing determination brought to the supreme 
courts, and by having those issues fairly argued, not from one, but from both points 
of view. 

^ Caimth V. Grassie, U Gray, 211. * Chaae : Lemua Shaw (1918), pace 280. 

' Rowe : Jos^h H. Choate and Bight Training for the Bar, 24 Case and Comment (1017X 284, 278, 276. 

* 80 N. Y. L. A. R. 48; cf. Parry : The Law and the Poor, page 176. * Cf. page 14, ante. 
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What little work of this sort the legal aid societies have been able to do serves to 
indicate very clearly what a valuable work they might, if permitted, perform for the 
law. At the time of the loan shark campaign in New York a question arose as to the 
legality of the lenders' charging a ten dollar fee as *^ attorney's services^ in drawing 
the papers taken as security for the loan. By such a device all the laws limiting 
interest rates could be set at naught. The plan is a very common one, and it must 
have been successfully employed in New York in thousands of cases. No borrower 
had ever been in a position to undertake the long fight necessary to test this sub- 
terfuge and to secure a final adjudication. In the case of London Realty Company 
V, Riorden the New York L^al Aid Society undertook to defend a suit based on 
such a transaction on th^ ground that the loan was in violation of law. The Muni- 
cipal Court gave judgment for the plaintiff. The Society appealed and the Appel- 
late term of the Supreme Court affirmed the judgment. The Socieiy took a furiher 
appeal to the Appellate Division, where the court reversed the affirmed judgment, 
saying that the attorney's fee was ^^a device or pretext to evade the law.*^ This time 
the lender appealed and the Society followed the case to the Court of Appeals, where 
it was finally ruled that the law had been violated and the judgment was set aside.^ 
It is interesting to note that in the companion field of wage assignments the law 
concerning the requirement of notice to the employer, although that question must 
have been a decisive fisbctor in innumerable cases, was never determined until tibe 
Russell Sage Foundation engaged counsel to take the necessary appeals. 

The maritime law permits sailors to be fined for disobedience because strict disci- 
pline on shipboard is essential. In order that fines might not degenerate into abuse, 
the law required the master to make an entry in the log book concurrently with the 
imposition of the fine. This provision was not complied with, and it became an easy 
matter for unscrupulous captains to discharge their crews with little or no pay on 
the allegation that there were deductions for fines. No sailor was in a position to 
dispute the illegality of this conduct. When the situation came to the attention of 
the Seaman's Branch of the New York L^al Aid Society, a case was brought before 
the federal court where it was held that if entries were not properly made, there could 
be no deductions for fines.^ Such a decision automatically carries the intended pro- 
tection of the law to all seamen on American vessels. 

A less important instance, which has a good deal of humor in it, is found in the 
practice of the Philadelphia L^al Aid Socieiy. In its struggle against the loan shark 
the Society, feuling at first to find any point of attack, set up as a desperate defence 
to a suit in the Court of Common Pleas the contention that an office where usurious 
rates of interest were charged was a disorderly house. By some weird reasordng this 
was sustained. It sufficed to keep the lenders at bay until the Society worked out the 
more tenable theory of enjoining all suits brought on usurious notes.' 

* 86 N. r. L. A. R. 96; 87 Ibid. 80;88 J&id. 27. * The St Paul, 188 Federal, 1002 ; 80 N. Y. L. A. R. 88. 

* 8 Philadelphia L. A. R. 6. 
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In Hartfoid certain employers who had less than five employees contended that 
the compensation act did not apply to them. The L^al Aid Committee took a test 
case to the Supreme Court, where the general applicability of the act was upheld.^ 
In Boston the L^al Aid Society has taken up for final determination cases involv- 
ing the power of ihe Industrial Accident Board to control the fees charged by physi- 
cians to injured employees,^ the construction of a statute requiring insurance com- 
panies to pay compensation to employees who had received an award from the Board, 
notwithstanding an appeal taken to the Supreme Court by the insurance company,' 
and the right of a seaman to libel a ship for his wages when the agreement under 
which the master had shipped his crew was in accordance with the custom of shares 
with a stipulated daily wage in addition/ 

The most important ruling obtained by a l^al aid society is the California deci- 
sion, already referred to in connection with the question of costs as a denial of jus- 
tice, in which the court held that in order to prevent a frustration of justice, courts 
of record have an inherent power to permit a suit without prepayment of costs when 
it appears that the enforcement of costs will preclude the party from all possible 
relief.^ In this matter the attorney for the San Francisco L^al Aid Society appeared 
as amicus curiae. This decision at once opens the doors of the courts in proper cases 
to persons throughout the state who have hitherto been barred from seeking redress 
because of their inability to defray the required court costs and fees. Should a recog- 
nition of the simple truths on which the decision rests lead to its adoption in other 
jurisdictions, this case would mark an advance, second only to the original in forma 
pauperis statute of Henry VII, in the progress toward a more free and equal justice. 



> 2 Hartford L. A. R. 4. * Holland v. Zenner, S28 Mass. 142. 

' Insniance Co. v, Peloqain, 226 Mass. 80; 16 Boston L. A. R. 15. 

* Holmes % Schooner Mettaonnet, 280 Fed. 806 ; 288 Ibid. 261. 

' Martin v. Saperior Coort for Alameda Coanty. 64 California Decisions (October, 1917X 422. 
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§1 

REltfEDIAL legislation and ifae final determination of legal issues of genenl 
. Implication afibct ifae entire oommnnity, and work in these two directions is 
work for flie oommnmly.TTie «moe wWch Iqjal aid oigaiiBatfo^ 

. oommnnity is, however, not confined to these two forms of activity, 
^ T * bat extends into many fields and its efects readi fai and wide. As aU 

their work is legal in nature and pertains to law, the contributions 
which the societies make to the ocmunon welfare are along legal lines. Because of their 
peculiariy dose contact with life no general legal wrong or firaod can long be per- 
petrated on the poor before some case, revealing the situation, comes to their oflBce 
and provides a point of attack. The organizations detect firandulent schemes, sup- 
press abuses, study conditions, educate persons in matters of hiw whidi they ought to 
know, and are the first to act when some new need for legal assistance i^pears. So &r 
as these various activities can be reduced to one formula, it is that of law enforoe- 
ment rather than of law making. 

The loan shark has been able to exist in spite of laws either by evading or ignor- 
ing them. Important as remedial legislation is in curbing his power or in ousting him, 
it is equally important to fight him by enforcing the laws against him, and mak- 
ing it impossible for him to practise usury by recovering ba^ from him all excess 
payments and pievoiting borrowers from overpaying on their loans. During the last 
three years the Chicago Legal Aid Socieiy has acted in 15266 cases, permitting the 
payment of the legal rates, but cutting off all excess sums demanded by the laid' 
ers, which aggregated $16,884.8a« Everywhere the lepl aid organizations have bOT 
the most determined enemy of the loan sharks, driving them to cover by exposure 
and thwarting their carefully concealed plans for evading the law.' Thus, in Massadia- 
setts, after the new law regulating interest rates was passed, the loiders immediately 
became incorporated and required all borrowers to agree to buy shares of their stock 



■ BrGottBo MMtaer ial7il,q[iiotod in Wanen: flulorvartte Aimerieim Bar, |M«e ix. 

'Baliuk:i4Mn8ftarte<MdIkio»SkarJkLflnriali(mmiIlina^ of Craainal Law, No. KMay.lSin 

■ qa iatod hf the BatD Sa«e FonwiatioB. See pace U of the reprint. 

* The Rpivti of the legel akl societies are ftiU oTstitenentsas to UiM wotlL See pwtkvl^ 
No. 1, PL 1: U ibid. NoL 1, II. 1 ; • Pittstaii^ I^ A. R. U ; also BaOefiaqr tte JVotional fMeraf^ 

farNo«aiber.UU.pace7: GbkaiVoLcval If^am fbr llareim. UUCwhole No.aasX paves ST. flU 
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on the pretext that it was to afford security for the loan. This in effect served to break 
down ilie law and to restore the former high rates. Four test coses were brought by 
the Legal Aid Society, with the result that the lenders' licenses were suspended or 
revoked, and the subterfuge was abandoned.^ In thus protecting and enforcing the 
law in all its vigor the Society was not merely aiding four individual borrowers : it 
was preventing the exploitation of the one hundred and fifty thousand borrowers of 
small loans in Massachusetts, and promoting the community wel&re. 

Attempts are steadily being made to perpetrate hoaxes or fraudulent schemes on 
the less intelligent members of the community. Where some element of gambling or 
of a lottery is included, the lure is strong and the trick works. In 1914 a most ingen- 
ious ^^club plan" for the sale of furniture, with the usual speculative accompani- 
ments, was promoted in New York. Thousands of poor persons joined and paid in, 
in sums of twenty-five cents a week, the vast amount of one hundred and sixty thou- 
sand dollars. The Legal Aid Society secured warrants to which the defendants pleaded 
guilty, and then undertook in behalf of thirteen thousand victims to liquidate the 
business so that the purchasers might be saved as much as possible,* FoUowing this 
experience the Society published a statement of schemes to be avoided by the poor.* 
The love of chance-taking is not the only human frailty that is capitalized. Vanity 
does just as well, and the concern which offers to make a ^^movie" star of any appli- 
cant finds willing listeners who cheerfully pay for a course of instruction.^ The l^al 
aid societies in the various cities are constantly on the watch for these fraudulent under- 
takings and combat them to the best of their ability.^ 

Other illustrations abound. The mere mention of some of them suffices to show the 
value of the service which the societies render. The L^al Aid Bureau of the Educa- 
tional Alliance and the Legal Aid Society in New York cooperated to stop the illegal 
traffic in divorces which certain rabbis were carrying on among the Jewish immigrant 
population.* In Philadelphia it was discovered that a large manufacturing plant was 
in the habit of paying its employees, many of whom were minors, by check. These 
checks were cashed at the nearest place, which was a saloon. On the L^al Aid Soci- 
ety's representation the company discontinued its practice and paid in cash.'' Special 
protective work in behalf of immigrants has been undertaken ; the New York Legal 
Aid Society opened and maintained a special immigration branch until lack of funds 
forced it to be given up.* Conditions from which seamen have suffered, such as shang- 
haiing, crimping, and the«exaction of fees for getting men jobs, have been steadily 



^ 16 Boston L. A. R. 10-14 ; Report cf the MaataehuBetta Supervisor of Loan Agenciee for January 1. 1917 CPu&lic Doe- 
tcmtni No, 95 of 1917), paces 16-21. 

' 99 N. Y. L. A. R. 19; Report cf Proceedings qf the Fburth Conference <^Leoal Aid Societies^ pag« 188. 

* 99 N. Y. L. A. R. 24. *40iMd.86. 

* 8 BofOilo L. A. R. 6: 5 Pittsburgh L. A. R. 18; 7 Ibid. 17-26 ; 16 N. Y. L. A. R. 6; 21 Ibid. 8; 22 Ibid, 8; 4 PhiUulel- 
phia L. A. R. 4, 5. 

* 11 Educational Alliance Report, 66; 22 N. Y. L. A. R. 10. * 8 Philadelphia L. A. R. 10. 

* 86 N. Y. L. A. R. 18; 87 Ibid. 10. 21; 88 Ibid. 12. 
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combated.^ In 1907 the New York Sodety, through the attorney for its Seamen's 
Branch, secured evidence on which a boarding-house keeper was convicted of exact- 
ing a shipping fee. A notice of this conviction was issued by the United States 0>m- 
missioner of Navigation and publicly posted in all American ports.' When this one 
conviction proved an insufficient deterrent, the Society promptly followed it up with 
further convictions.' 

The societies have undertaken an amount of educational work in instructing ihe 
poorer classes as to their l^al rights and liabilities by the publication of handbooks 
setting out the law in simple and easily understandable language. In 1912 the Kan- 
sas City Legal Aid Bureau published a forty- four page booklet covering the Ic^ 
questions that most commonly arise in the lives of the poor. A first edition of two 
thousand copies was immediately exhausted, and a second edition, with translations 
into different languages, was printed.^ The organization in Akron, finding that bor- 
rowers were pa3dng interest rates greatly in excess of the legal maximum because of 
their ignorance of the law, prepared and distributed twelve thousand copies of a leaf- 
let dealing with the provisions of law concerning loans, chattel mortgages, assign- 
ments, and the like.^ The Bureau in NashviUe has in preparation a pamphlet dealing 
with the law in general for distribution among the employees of the industrial plants 
of the city. The New York Legal Aid Society has published an edition of five thou- 
sand copies of a Handbook for Domestic Servants^ Its other publication of this sort, 
being a compendium of the maritime law and known as The Sailors'* ^^9 has carried 
its name around the world. A first issue of five thousand copies in 1904 proved inade- 
quate to meet the demand, a second edition was issued in 1906,'' and a third edition 
is now ready for printing. FoUowing the declaration of war by the United States, 
several of the societies met an obvious need and produced concise little volumes of 
Law for Soldiers^ SaUorSy and their Dependents. 

§2 

Nothing could indicate more vividly the value to the community of having in its 
midst organizations like the legal aid societies than the events which took place after 
nr nr I, America's entry into the World War. The complete story cannot be 

written yet, for much work which has been done by the legal aid organ- 
izations has not yet been reported on and so is unknown, but enough has come to light 
to prove the present point of l^al aid service to the community, state, and nation. 
In Boston a Lawyers' Preparedness Committee was formed to be in readiness for 
such l^al problems as the vast changes were certain to produce. It was apparent to 

> 8 Philadelphia L. A. R. 10; S7 N. Y. L. A. R. 29: 88 ibid. 42. 

'8SN.Y. L.A.R.S. * 88 ibid. 81; 85 Aid. 28; 88 IMd. 88. * 8 Kanoas City L. A. R. 6. 

* FInt Report qf ihs CharUy OrganizaHon Sodetw of Akron, report of the Legal Aid Committee, pafe 14. 

* 81 N. Y. U A. R. 48; 88 ibid. 1& * 89 Ibid. 10 ; 81 ibid. 9. 
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this Committee that the best machinery for handling a large volume of cases was to 
be found in the Legal Aid Society, and therefore the Committee asked the Society 
to undertake all legal work for men entering service and their dependents. Through 
the press it was publicly announced that all such persons could secure free l^al ad- 
vice and assistance of any sort from the Society's attorneys.^ As the situation devel- 
oped, and as the Home Service Section of the local chapter of the American Bed 
Cross found itself steadily confronted with legal questions concerning the government 
allotments, allowances, compensation, insurance, and cases under the Soldiers^ and 
Sailors' Belief Act, it became dear that this mass of work could best be entrusted 
to the Legal Aid Society, which was effected through its becoming counsel for the 
Home Service Section. In New York there was evidence that a number of disrepu- 
table attorneys and others were preying on ignorant persons of draft age by hold- 
ing out that they could secure exemption on payment of a large fee. For their own 
ends these shysters encouraged attempts to evade the selective draft law. To combat 
this evil it was decided to open a bureau where reliable advice about the law could be 
secured at nominal cost. Becognizing the reputation of the L^al Aid Society and 
its ability to provide quickly the facilities and machinery for taking many cases, 
the Mayor's Committee on National Defence and the War Committee of the Bar 
Association of the City of New York asked the Society to establish a bureau for 
draft information. This was immediately done, and the bureau continued its work 
throughout the period of the first draft^ In Milwaukee, following a statement of the 
governor of Wisconsin that men were being charged exorbitant fees in connection 
with exemption claims, the L^al Aid Society made arrangements with the Chair- 
man of the District Board whereby any matters might be referred to the Society in 
the discretion of the Board.' 

In carrying out their assignments, the societies soon saw that the chief difficulty 
which they had to combat was ignorance of law. Persons failed to safeguard them- 
selves in the manner prescribed by law because they did not know that any legal steps 
were necessary. The provisions of the War Bisk Insurance Act of October 6, 1917, 
and of the Civil Belief Act of March 8, 1918, were very generally unknown. To point 
out the difficulties likely to present themselves to the average man and his family 
and to urge proper legal action, the Society in Boston published a thirty-height page 
pocket size booklet of Legal Suggestions for Soldiers and Sailors and their Depend- 
ents J** Over one hundred and fifiy thousand copies were distributed, the requests com- 
ing from every state in the Union; twenty-five thousand copies going to the Army 
and Navy; thirty thousand to Exemption Boards, thirty-five thousand to the Bed 
Cross, fifteen thousand to Public Safety Committees; twenty thousahd to War Camp 
Community Service Committees; and the balance on individual applications. The 

1 24 Case and Comment (October, 1017X 400. * 15 N. Y. Legal Aid Rev. No. 4 (October. 1917X 1. 

* 1 Milwaukee L. A. R. 4. 

* See Boston Soening Tranacripi for Aopist 4, 1917 (editorial) ; IMd. for October 10, 1917 (editorial) ; Boston Adver- 
titer for Augost 2, 1917. 
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Council of National Defence recommended to the various State Councils that they 
publish similar pamphlets. L^al aid organizations in New York, Philadelphia, Louis- 
ville, Milwaukee, and Rochester^ printed like pamphlets for their respective juris- 
dictions. In other states the idea, which was first conceived and acted on by the legal 

The usefulness of the individual societies would have been greatly increased if they 
had been united under the control of some one central agency. When the federal gov- 
ernment in 1918, through the Council of National Defence, made its comprehensive 
plans' to extend legal aid to every soldier and sailor and his family, the legal aid 
organizations should have been the first to ofier themselves. By reason of their favor- 
able location, their reputation for integrity, and their great experience in caring for 
a multitude of cases, they might easily have become in every large city the centre of 
l^al work for men in service and their dependents. If they had possessed a prop^ly 
empowered and alert central office, it would have been heard in the councils at Wash- 
ington, and could have placed at the government's disposal a trained and equipped 
stafi^of attorneys with a going organization capable of indefinite expansion. Because 
they had failed to erect any central authority, the societies were unable to grasp the 

greatest opportunity ever presented them. 

^1 

There is a new movement in the realm of law which will prove of incalculable benefit 
to the community at large and in which the legal aid organizations are likely to play 
an important part. It may be called the science of preventive law. As phy- 
sicians have made great strides in preventive medicine, as workers in the 
field of social service are placing their emphasis on the prevention of tibe 
fEu^tors which cause poverty and degeneracy,' so it is becoming recognized that the 
l^al profession may perform a like service in the law. The science of prevention in 
all three branches means the same process of searching for the cause of the wrong 
condition and then of ascertaining the cure. As Henry Stockbridge, chairman of the 
Section of Legal Education of the American Bar Association, has put it:^ ^When 
an evil is once recognized, the first remedial step is to ascertain the cause and then 
to seek out and apply the antidote or remedy." 

Our law has never had forehanded scientific development. This is the weakness 
of the common law method of building law case by case. Much legislation has been 



^ iioeAecler L. ^. J7. for 1917, pag« 8. 

* QfficUa BMetin for July 15, 1918. toI. ii, Na SOO ; auppUmewtwry BuUetlHi No. 84 of the Council of National Defence, 
August, 1918. 

* Pear: BoddL Foluet in Public cmd Private Belief, published in The Field of Social Service (1915X paipM 206-310. 

* 41 Am. Bar A8B*n R. (1916) 660. Cf. Chief Justice Olsen of the Chicago Municipal Court: ^ffleienev m the Admv^ 
ietration cf Criminal Jtutioe, page 29~" We shall try the modem methods of the medical profession— diagnosis and 
preyention, when cure is impossible.'* 
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necessary, but the statutes too often represent only opinion or snap judgment and 
not conclusions drawn from definitely ascertained facts. One reason for the failure 
of the law to deal with difficulties before they come to pass instead of always after 
they have happened is that the necessary basic material has not been ready at hand. 
The experience and data which the hospitals and clinics afforded in medicine, and 
which the charity organizations' files and records furnished in social service, were not 
to be found in the average law office. Court dockets possess a fund of information 
which the modem municipal courts are beginning to analyze and study for the pur- 
pose of suggesting betterments. Outside of the courts there has been no organization 
which afforded the cases by which the workings of the law could be observed and 
tested. 

It may be said that American law at the present time stands in need of four great 
things. First, the reorganization of courts ; second, the simplification of procedure ; 
third, the equalization of the administration of justice so that denial of justice to 
the poor may cease ; and fourth, a Bureau of Justice of the sort suggested by Dean 
Pound,^ which shall provide the means for the scientific study of the law, for detect- 
ing its shortcomings, and for providing the necessary information by which alone 
constructive remedial work is made possible. If all the changes advocated by the 
leaders of the first three movements could be effected to-day, a new series of prob- 
lems would begin to appear to-morrow. This is inevitable because no institution which 
is static can be satisfactory when all the life which it attempts to regulate is in con- 
stant flux. Only by a Bureau of Justice which can keep abreast of changing condi- 
tions and ascertain how and where new laws are needed or old ones call for different 
application can the recurrence of the old errors be avoided. It is unquestionably a tre- 
mendous task, but it is necessary if the law is to be a living science instead of a set of 
archaic dogmas and doctrines. Had there been such a Bureau during the last quarter 
of the nineteenth century, it would have known that the structure of our judicial 
organization was faulty, that the procedure was over-technical, wasteful, and slow, 
and that there was a necessity for supplying attorneys to the poor. With such know- 
ledge it might have induced courts and l^slatures to act so that the difficulties 
would have been met as soon as they arose. 

The legal aid organizations cannot be such a Bureau of Justice, but they can be 
a part of it, and by Iheir own preventive work in the field of law which affects the 
poor they can give an object lesson which will hasten its coming. No more appropri- 
ate point of departure could be made, for the need in this particular field is great 
and no organizations come closer to the life of the common people of the nation.^ 
The legal aid organizations are beginning to realize that out of their vast voliune of 

^ Thia waa misgested by Dean Pound in his address before the Conference of Delegates of State and Local Bar Aa- 
aociations on September 8, 1917. The address has not been printed, bat thia point is mentioned in 24 Case and Com- 
ment, 428, 428. 

* Cf . statement of Graham Taylor in his address to legal aid society delegates, Report cf Proceedings of the Vomaih 
Confertfnoe of Legal Aid BodeHeB^ page 180. 
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work thej can develop this scientific by-product.^ The proposition has been gi?ea 
excellent presentation by the Board of Directors of the Boston Legal Aid Society 
in these words:^ 

^ To be militant in placing needed laws on the books, and vigilant in securing 
their enforcement, are undoubtedly great services to the community, easily com- 

Erehended because of their dramatic appeal. What is even more sorely needed, 
owever, is a sensitive instrument with which to detect the failures oi our legal 
sjrstem, and a fund of social experience out of which to build anew. 

^ The present system of the administration of justice is in the process of under- 
going great and far-reaching changes by reason of the attempt to re-shape its 

needs < " 



antique framework to meet the needs of modem society. The great task is bring- 
ing about experimentation with new methods of administering justice, elimi- 
nation of unnecessary cost and complicated procedure, and the recasting of 
the powers of the various courts. The rapid spread of administrative boards, the 
instituting of small claims courts in which court costs are eliminated, together 
with the lawyer, the project of a Domestic Relations Court combining the pres- 
ent jurisdiction in that field of the Divorce, Probate, Criminal, and Juvenile 
Courts, are all parts of the process of reconstruction. It is the readiness and abil- 
ity to serve the community in this great task that has so suddenly thrust tibe 
Socie^ into its present unique position. 

** The L^al Aid Society is often the only agent for collecting the needed data. 
How many people are denied justice because they cannot afibrd to advance the 
costs of court? Even the most systematically kept court records can disclose, at 
best, the number of small suits actually b^un, but not those which were never 
brought because of poverty. The answer lies written in the files of the Society. 
What are the most common abuses in the legal profession, and can they be less- 
ened or eliminated? How is the Workman's Compensation Act working out in 
practice from the employee'^s point of view ? How far is the n^lected wiie, child, 
or parent, prevented, by defects in the laws, from securing the support which 
those very laws attempted to guarantee? These and many other vital questions 
can be answered in whole, or in part, only by an analjrsis of the material which 
is continually pouring into the offices ot the Legal Aid Society.'' 

Although the movement is only at its inception, tangible proofs of what it can ac- 
complish are available and have been mentioned in earlier pages. The campaign in 
Illinois for better laws regulating small loans was built up on facts many of which 
were ascertained from data furnished by the Chicago Legal Aid Society. Similarly, 
the evidence which proved the fiaws in the Massachusetts law concerning wage as- 
signments, and which also showed just what was necessary to provide adequate safe- 
guards, came from the cases of the Boston L^al Aid Society. It was the study of the 
evils of the justice of the peace system by the Legal Aid Society in Cleveland that 
pointed the way to the small claims court. In New York, when the question of abol- 
ishing arrest on execution for wage claims under fifty dollars was discussed, there 

* Report cf Ptoceedingg cf tht Second Conference of Legal Aid SocieHee, pace 20; Ibid., Fburth Oonferenee, page 
68; 1 Philadelphia L. A. R. 8; 81 Chicago L. A. R. 18; 16 Boston L. A. R. 8 ; 16 N. Y. Legal Aid Rev. No. 2, p. 1. 

* Director*» Report for 1916, 16 Boston L. A. R. 8, 4. 
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was much generalizing, but the actual facts of the use of the body execution and of 
its effect were found in cases of the L^al Aid Society. On this one small point the 
Socieiy was able to produce one hundred and eighty-four cases covering a period of 
two years.^ Along precisely the same lines, in the field of criminal law the defender 
organizations can collect information which wiU give further assistance to the com- 
munity in its ancient problem of crime and the treatment of criminals. 

To do work of this sort, certain mechanical arrangements are indispensable. All 
records must be accurately arranged so that they are easily available, and they must 
be intelligently tabulated. Societies which have in the past prided themselves on 
^doing their work instead of keeping records" must make an abrupt face-about and 
fall into line with scientific progress. In the evolution of a technique of legal aid 
work the guiding principle must be the planning of case and other records so that 
they shall have definite meaning and can be utilized. This is one further reason why 
a central and governing l^al aid agency is imperative. 

Some of this preventive law work the societies can do alone. Much more they can do 
in cooperation with other agencies such as the courts, bar associations, labor commis- 
sions, charities, and the like. It is easy to see how much cooperation could do, and 
how necessary each would be to the other, in such matters respectively as denial of 
justice through court costs, professional misconduct, non-payment of wages, and the 
practical working of the laws governing support of families. Many of our commu- 
nity problems are not yet solved. Some we are only beginning to perceive. Before defi- 
nite steps can be taken there must be the stage of straight thinking and interchange 
of opinion. This is an age of democracy, not only in government but in thought. Our 
problems are so complex that no one man knows enough to see the whole solution. 
Only by cooperation, by putting together the best thoughts from all sources, is the 
remedy to be found. 

The community needs light from every angle. It sorely needs to learn that putting 
laws on the books is nothing. Enforcement is the test. If in actual application a law 
fails to accomplish its intended purpose, then it is not the remedy. Here the legal aid 
experience is invaluable, for in many instances the desired information can best come 
from the legal aid organizations. 

§4 

The greatest service which the societies render to the community is their promotion 
of good citizenship. By their protection of the immigrant and their securing to the 
r,^nA native bom their l^al rights, the legal aid organizations are each year 

ry h' proving to their hundred thousand clients the integrity and fairness 
^ of our institutions. This engenders respect for law, loyalty, and pa^- 
triotism. A competent observer has remarked' that the legal aid society **has a 

^ 84 N. Y. L. A. R. U. * Editorial in 8 Charities Review (1808), 4. 
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field which presents direct possibilities of promoting good citizenship and fiedth in 
our institutions, especially among our inunigrant population, such as are scarcely 
afforded in any other way." 

It was the vision of this service which the legal aid sodeiy could render that in- 
spired Mr. Briesen to transform it from a restricted to an American organization. 
A statement of this work for the making of good citizenship cannot better be pre- 
sented than in his own words,^ written after having seen the process steadily going 
on for twelve years: ^^It is not merely that we protect the weak from being wronged 
and defrauded of that which is their just due; that is a great deal to be sure, but 
there are other and collateral results which are of value to the community and the 
country. 

^The Socieiy^s work makes good citizens and arouses a sentiment of respect for 
the laws, and also, I may say, a sentiment of patriotism. Many of our clients are 
persons of foreign birth — people, often, who are ignorant of ihe laws and of how 
to set the machinery of the law in motion. They have some vague idea that there 
is law for the redress of wrongs, but they have heard that it is too costly a luxury 
for the poor; that it is law for the rich and not for the poor. They know ihey have 
been defrauded and wronged, but redress may seem to them hopeless. They have no 
money to secure it, and therefore they think it is not for them. The consequence is 
that they become bitter, not only against the particular person who has wronged them 
but against society in general, against the country which permits socieiy to be or- 
ganized on so unjust a basis. Such persons — and they need not be confined to persons 
of foreign birth by any means — are ripe to listen to those social agitators and dis- 
turbers who are only too prevalent. They are ripe for enlistment in the ranks of those 
who are regarded as dangerous to the security of law and order." 



' 17 Ajul Am. Ac. PoL & Soc Science (IWlX Iff^ 



Chapter XXIII 

LEGAL AID AND THE ORGANIZED CHARITIES 

Workers in organised charity frequently find cases needing legal aid and 
no other relief — cases where legal aid is the only thing necessary to relieve 
suffering. Or it may be that material relief is needled ; but in addition a legal 
redress of some wrong will effect the only permanent cure and reestablish 
a family on a self-respecting, self-reliant footing. Majuok Houston. ^ 

IN considering the services rendered by legal aid societies to the various charity 
organizations we are concerned not alone with those societies which are depart- 
ments of charities, but with the work of all organizations of all types. Even the de- 
partmental bureaus are not confined in their service to the charities of which they 
are a part, although the form of their organization tends somewhat to restrict the 
freedom with which other charities utilize them, but join with the independent or- 
ganizations in giving their assistance and cooperation to all the charities in their 
respective cities. This legal work consists not in advising the charity itself in its 
corporate capacity on matters involving its entity or its policy, but in providing 
legal advice and assistance in those cases which the charity has undertaken and 
which present legal questions. For the sake of clearness we may also exclude the 
relatively small number of cases in which the charity has no interest except to refer 
them directly to the legal aid society. Thus we are not concerned with the case where 
a man who has a wage claim goes to a charity because he does not know where else 
to go and is forthwith sent to the legal aid office. Such a case does not differ £nom a 
matter referred by a newspaper, or a private person, or from a direct applicatioiL 
It requires no cooperation and implies no relationship. The situation, which it is 
the purpose of this chapter to discuss, is that where a charity in trying to work out 
some case problem presented to it finds itself confronted with a legal question which 
may be the major or minor issue in the case, but which must be answ«*ed if the case 
is to be properly diagnosed and treated, and which the charity worker himself is not 
qualified to decide. 

The charities in their daily work with individuals and families constantly find sit- 
uations that call for legal advice and assistance. Persons apply for charitable assist- 
Thp V I n±^ *^^ when they are in trouble, and that trouble invariably traces 
C I Plnm. ^*^ origin back to one or more of three causes — individual finality 

or weakness, which is the rarest cause; social or economic maladjust- 
ment, which is the commonest cause; and what may be called legal maladjustment or 

^ From an article on Co6peration in 2 N. Y. Legal Aid Reyiew, Na 1, p. 2 (January. IWM), by Blluion Houston, who 
wa« at that time the repretentatiTe of the Executive Board of the Council of Civic Cooperation in New York. 
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inability to secure redress by law, which is a very frequent source of trouble. Illn 
is an example of the first, unemployment of the second, and of the third an injured 
workman unable to secure compensation, a feunily whose breadwinner pays the greater 
portion of his wages to some loan shark, a deserted wife, or the mother of an ille- 
gitimate child. 

It is the task of the tndned social worker not merely to tide over any emergency 
which may exist, but, what is more important, to diagnose the case with a view to 
preventing a recurrence of the cause and of lifting the person or family out of a 
subnormal condition to one of independence and self-supporting self-respect. When 
the difficulty or a part of the difficulty appears to involve law, the social worker 
needs to be able to secure prompt, accurate, and expert advice. The charities have 
from their origin faced this difficulty if their cases were to be intelligently conducted, 
but it is only within comparatively recent years that the difficulty has become one 
of great concern. This is largely the result of two factors. First, the changed con- 
ditions which resulted in wholesale denial of justice to the poor at once increased 
the number of cases where the distress could be traced to legal maladjustment. Sec- 
ond, with the modem training of the social worker the emphasis has been laid on 
preventing the recurrence of the trouble, which in turn has called for skilled diag- 
nosis, and this has uncovered the existence of situations calling for legal action which 
formerly would have been passed over. Y(/liereas the charity worker was formerly 
content to supply material assistance to a destitute family, now the educated social 
worker makes an objective of finding the deserting husband, and of compelling 
him to perform his moral and legal duty to support his family. This changed point 
of view marks the development of charity into social service which is not the less 
sympathetic because it is the more inteUigent 

In their endeavor to secure adequate legfid advice and assistance, the charities have 
customarily adopted an expedient which is called the volunteer counsel or honorary 
counsel plan. They have placed on their directorates or committees one or more at- 
tomejrs, prominent in the profession, who were supposed to hold themselves in readi- 
ness to give instruction on points of law. However satisfactory this arrangement 
may have been in earlier times, it has proved entirely inadequate under present con- 
ditions in the larg^ cities. Just as the private law offices formerly cared for poor cli- 
ents and did legal aid work in their own offices, and when the great demand for free 
legal assistance came were unable to cope with the need, and because of the altered 
conditions of law practice gradually gave up the legal aid work altogether, so much 
the same change has gone on with regard to the work of honorary counsel for charity 
organizations, except that the facts were not as quickly realized and the necessary 
readjustments were more slowly made. 

Three flaws are clearly apparent in the volunteer or honorary counsel plan. It fails 
to provide as prompt or as much legal advice as social workers need. The lawyers who 
are chosen for the positions are men of reputation and extensive practice. They are 
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extremely busy. Workers are very much disinclined to bother such men with what 
may seem petty questions. They do not feel free to go to such oiSoes as often as may 
be necessary to have legal doubts in their cases resolved for them. When they do go 
they are quite likely to find the lawyer engaged in conferences or meetings which 
cannot be interrupted. This is not the fault of the individual lawyer; it is not that 
he attempts to evade his responsibility — nearly every one has rendered conscientious 
service; it is the fault of the conditions which attend the plan. 

In the second place the charity work suffers because it is not the lawyer's first 
business to care for such cases. Modem oiSoes work under pressure, and when a choice 
has to be made between the firm^s business and the charity case, it is inevitable that 
the former should obtain precedence. The charity case is put by until a more favor- 
able opportunity, or else it is turned over to one of the office "cubs,** who has just 
graduated from law school, to experiment with. It is a general rule that the cases 
presented by the charities cannot afford to wait. The worker presents the problem in 
order to be able to plan the best possible relief in the light of the legal situation 
that is involved. If the legal answer or the legal action cannot be had promptly, the 
arrangements go awry and constructive progress is greatly hindered. For example, if 
the charity case is one of family destitution because the father has been injured 
and is not receiving compensation, the charity worker needs to know at once whether 
compensation will automatically be paid after two weeks, or whether a contest will 
be necessary, and if so, how long it will probably take, or whether there is no chance 
for any compensation. Only with these questions answered can the worker form any 
intelligent estimate of the best course to pursue. If compensation is to be available 
shortly, the problem is only one of tiding over an emergency; if there is no legal 
relief in sight, then the injured man must be trained in some lighter sort of work 
and a position be found for him; if a contest is necessary, then a very delicate bal- 
ancing of probabilities concerning the chance of success and the time required has to 
be undertaken with the lawyer's close cooperation. 

Finally, the volunteer counsel plan is not calculated to procure accurate or expert 
advice. If it does secure accurate advice, it is only in a most uneconomical way. The 
body of the law is now so vast that no one man knows it all or can keep pace with 
its growth. Specialization has necessarily resulted, and the larger offices, from which 
the honorary counsel are drawn, have generally specialized along lines of corpora- 
tion, banking, business, and property law. The legal problems of the poor do not 
fall in these fields. It is not surprising that the patent expert knows nothing about 
a boarding-house keeper's lien or that the corporation expert knows nothing about 
the criminal procedure to enforce fieunily support. Many of the cases that come to 
the charities from the poor are in the by-ways of the law in which most lawyers are 
not expert and about which they know very little. 

To make this concrete, we may consider two typical situations. One great group 
of charities in our larger cities are known as the associated, or united, or federated 
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diaritiay or cfaarifj oigaiiiaatkMi aodetieB. In their cues a co mmo n |«u hlai i idatn 
to die loan flhark. A destitute &mfl j needs hdp becMae tlie wage-«anier pajs ten 
per eent per month interest on a loan. Hie pmase cpiestkm is wlietfaer there is any 
legal rdie^ and with this €|aestkm the social woAer goes to the diaiitj's awinwj . 
It is qoite likdj tiiat he has onlj a vague knowledge of the law and Aerefinre most 
needs look it op. As this sabjeet has been a hattfe^roond of contention in the last 
five jeais, the sta t u Uss re p re s en t a series of acts, repealsy amendments, and 
with the nsoal emfaroideij of case interpietations, farther sapplemented in 
jorisdictxms bj administrative raUngs bj loan sopervisms or bank 
In his seaidi the lawjer finds his digests vafaielesB, the statntes a maae, and p*»****pg 
he overicM>ks the administrative mlings which are unknown to manj lawjers. If he 
decides tiiat the rate of interest is in excess of law, he is confiponted with procednrsl 
doubts. He maj find tiiat the most summary pr oce dur e is befeie an adndmstrative 
official, but the nature of sodi proceedings is not fiuniliar to him. When he finall j 
gets his result, modi valuable time of a valuable man has been wasted. Hie attor- 
nej for the legal aid society could be called c» tiie tdqihone,and in many instances 
would have the accunte answer on the tip of his tongue. The contmt is not one of 
penonalities, but of system. Hie legal aid attorney is probably tiie inCerior lawyer 
of the two, but he has had several hundred cases of the sort, he has been through tiie 
pr oce dur e often, so tiiat the entire law c» this sulgect is an open book to him. 

Our second great group of diarity organizations are the diildren's agencies. A 
commcm proUem with them is tiiat of the illegitimate child. In pUnnmg the cfaild^s 
future, the primaiy considemtions are iHiether the alleged fisther can he oompdled 
to provide suj^rt and, if so, what order can be secured. Hie diancps are that the 
honorsry oounsd cannot accurately estimate the situation because in his entire prac- 
tice he may never have had a bastardy case. Hiese matters are commonplaces in the 
legal aid office. Hieir attorneys have scores of soA cases, they have been throi^fa 
bitterly contested trials and know the pitfidls, they have submitted brie6 and know 
the law, and through frequent appearances they know the sort and kind of evidence 
whidi judges require to fix paternity and make orders fcH* suj^wrL 

Hme statements rest not alone on their intrinsic reasmableness. Hiey are si^ 
ported by direct evidence firom the diarities themselves.^ In coiuiection with this 
study letters were sent to the charity organiiaticm societies in all cities where there 
are no legal aid organixatioiis, addng how they cared for the legal prohkms in their 
cases and if their arrangements were satisfiictory. A few rqJied that they were aUe 
to use iiearijy legal aid societies; the vast migcxity stated tiiat they ined the volunt^ 
or honotaiy oounsd. plan. As to the eflecUveness of tiiat arrangement, the opinion 
varies according to the siae of the cities. Places having a pi^iulation' of less than 
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ten thousand report that they have few, if any, legal problems. The charity societies 
in cities with populations ranging up to forty thousand find that for such legal mat- 
ters as are presented the voluntary counsel plan is generally satisfactory. In the replies 
from charities in cities with from forty thousand to seventy thousand inhabitants, 
there is a note of doubt. The remark is repeatedly made that the plan can be only 
temporary in its success and will be outgrown if work increases. The charities in 
cities above seventy thousand, with one exception, report a need for a more definite 
method of caring for their legal problems. The one exception is Denver, where the 
Social Service Bureau is able to avail itself of the services of an attorney who was for 
several years chief attorney for the Chicago Legal Aid Society. Such an exception 
tends rather to prove the rule. 

§2 
The volunteer counsel plan in the larger cities fails to give the service which the 
charities ought to have. There are two alternative remedies, one for each charity to 

retain and pay its own attorney, and the other for the charities to 

7 J^ru- ^^^ ^'^ staffs of the legal aid organizations. A few of the largest 

'^^. . charities, particularly the Humane Societies, have adopted the former 

^^ course. Most of the charities, however, are now obtaining their legal 

advice from the legal aid societies. 

The various legal aid organizations do a great amount of work for the charities 
in their respective cities. We have noted earlier in examining the sources of legal aid 
work that a very substantial number of cases came from the charities. These numbers 
refer only to clients, and do not include calls from social workers for advice. In St. Paul 
the record of such calls which has been kept shows that in 1913 workers sought the 
l^al aid society's assistance in foriy-seven instances, in 1914 two hundred and eighty- 
seven times, in 1915 seven hundred and seventy-six times, and in 1916 nine hundred 
and fifty-four times.^ This last figure represents over three calls each working day. 
The legal aid reports contain frequent references to this particular phase of their 
work.' Perhaps the most advanced step has been taken by the Children's Aid Society 
in Boston, which has retained the L^al Aid Society as its special counsel and thereby 
is able to command a definite amount of time for its workers. It has given the pro- 
position this clear expression:' 

**It is desirable that our workers have easy access to lawyers having a wide know- 
ledge of all laws affecting our work, and it is also desirable that tnis knowledge 
and experience be concentrated in tlie office of an organization such as the Legal 
Aid Society. Our legal problems are uncommon in the average law office. 

^ Report ofProoeedinoMafthel^mrih Oonfennoe <tf Legal Aid Sodetiee, pace 107. 

' Report ofProoeedingeofthe Fburth Cor^ennce of Legal Aid SodeHeetVmge 104 ; IMd., Second Conferenee^ pace 20; 
iMd., ^TBt Conference^ vmge 7 ; 10 N. Y. L. A. R. 96; 8 Philadelphia L. A. R. 8, 10 ; 6 Chicago L. A. R. 6 : 8 N.Y. Legal 
Aid ReT. No. 8. p. 4; 11 IMd. No. 1. p. 4; 11 Ibid. No. S. p. 4. 

* Boaton Children's Aid Society, Report for 1918, page 96. 
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^The Legal Aid Sodetj is also used as oounsel by many of the other social 
agencies in Ihe city. It is therefore acquiring an enperience in the handling of 
sach work as to make it of miosual help; first in tne treatment of immediate 
legal needs and second in the analysis of defective procedure and Ihe devising of 



The l^al aid organizations are qualified to give to the diarities accessible, prompt, 
and expert l^al service. Their attorney s are always available for consultation, because 
that is a part of their duty. For a like reason the necessary work can be prranptly 
performed. Cases brou^t by the charities are a part of the work which it is the busi- 
ness of the l^al aid society to undertake. Charity cases are carried throu^ by a 
l^al aid ofiice just as a paj^g dient^s case is conducted by a private law oflSce. The 
service is eaqpert because the l^al aid attorneys, through long and repeated experi- 
ence, become specialists^ in the law which is most commonly involved in the cases 
of the poor. 

§8 
Each large city now has its several charities dealing with the various kinds of prob- 
lems which are presented. The addition of the l^al aid society completes the circle.' 

^ The system of codperation whereby the charities bring their cases to 

^^^ the legal aid society is not only better than that of Ihe volunteer coun- 

sel plan but, for several reasons, it is preferable to having each organization retain its 
own attorney. 

Centralization fixes responsibility, avoids duplication' and waste of efibrt, and re- 
duces cost. The dtuation here is like that discussed earlier, when it appeared that 
various courts, tribunals, and administrative departments needed from time to time 
to refer cases to attorneys. Here as there, it seems sounds to have one central bureau 
to which all similar matters may be referred rather than a decentraliaed system ci 
one attorney for each organization or department.* This is so because the problem 
is a unit and the cases, from wherever they are referred, are of the same nature. 

Codperation by the charities operates to increase the advantages which the l^al 
aid societies of themselves can give. As the charities send in all their legal cases to 
the one central agency, its experienceis automatically increased, its staff becomes more 
expert, and oonsequentiy its service to the charities readies a higher plane of prcrfi- 
ciency. Both the legal aid societies and the charities are serving the same community. 
Each needs the other, and their dose codperation brings about mutual benefits.' 

The pooling of all experience in one office furthers the preventive work which 
the legal aid society can do by affording it more material frx>m which to diagnose 
l^al ills and ascertain their remedies. If each charily were to have its own attorney, 

> Sqwrt nfPtoeeedittifcflhe ¥>amih Omfennce cf Legal Aid SocUUet, |mcm 107.118, ua 

*MN.Y. L. A.R.17. ' S Chicago L. A. R. 13. 

* Seecmte, pa«e W, * 16 N. T. Lecal Aid Rct. No. 2. p. & 
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devotmg only a part of his time to such work, there would be a wealth of material so 
divided up in a number of oiSoes that it would be unintelligible. Two hundred wage 
assignment cases in one ofBoe afford a sound basis for constructive reasoning; if split 
up into twenty offices, the salient facts appear less clearly and there is hardly enough 
experience in any one place to afford a satisfactory test for any conclusions. 

While the legal aid organizations undertake preventive law work primarily for the 
benefit of the community at large, the charities profit &om all such work. As the poor 
are better protected from extortion, and as the application of the law is made more 
prompt and certain in bringing redress, the area within which legal maladjustment is 
a provocative cause of distress is narrowed, the burden of the charities is lightened, 
and for the future they are able to bring about more permanent results in such of their 
cases as come within the added protections secured by the legal aid organizations. 



Chapter XXIV 

LEGAL AID AND THE BAH 

It is the sense of this Conference that bar assodationsy state and 
local, shooid be oiged to foster the formation and efficient adminis- 
tration of legal aid societies for legal relief woikfor the worthy poor, 
with the actiye and sympathetic cooperation of such associations. ^ 

THERE is a direct relationship between legal aid organizations and the mem- 
bers of the bar, both as individual attorneys and as a collective body. Oat of 
this relationship there spring reciprocal obligations to be observed by each and ser- 
vices to be rendered to each. While the responsibilities are bilateral^ the performance 
is still v^y much one-sided. The legal aid societies have recognized their position and 
have served the bar to the limit of their ability ; the lawyers are only dimly aware 
that they owe a debt to legal aid work, and as yet they have not taken the part whicli 

Imay fEiirly be expected of them. Where there ought to be the closest possible <ilHATyv>^ 
there is not a semblance of ordered and sustained codperation. It is profitiess to at- 
tempt to fix or apportion the blame for the past; but it is of high importance both 
to the cause of legal aid work and to the reputation of the profession, that the wholly 
unsatis£actory nature of the present situation be stated and that steps, calculated to 
[improve it, be suggested. 

The services which l^al aid organizations have rendered, and are rendering, to the 
bar may be first considered, as they are undisputed and can be simply explained. Sum- 
r avd AZA ™^^7 stated, the societies are performing for the bar its legal and moral 
^^^ responsibility to poor persons needing legal assistance, by virtue of their 

/A /I work and their position they are strengthening the reputation and pop- 

ularity of the profession in the community, they are disclosing and bring- 
ing to the proper authorities cases of abuse and misconduct by individual attorneys, 
they are from time to time advising and assisting individual lawyers on matters in 
which they have become specialists, and they are more and more cooperating with the 
bar in its efibrts to better the administration of justice, to keep the profession dean, 
and to secure proper educational training. 

Most of these points have already been considered in their appropriate connections. 
The profession is admittedly interested in legal education and in standards for ad- 
mission to the bar. Many state bar associations have special committees on legal edu- 
cation. The Section of Legal Education of the American Bar Association is working 
with the bar examiners to erect and maintain suitable standard educational require- 

' Fhm a resolation ananimoiuly adopted by the Conference of Delegates of State and Local Bar Aasociations at 
their meeting, held in conjunction with the American Bar Association, on September S, 1917. 8 Aul Bar Aas^n Joor- 
nal. No. 4U pu 602: 42 Am. Bar Ass'n R. (1917) 487. 
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ments for admission to the bar. Their encouragement of the Carnegie Foundation's 
study of legal education, of which the present volume is a part, has been more than 
generous. One mooted and perplexing question has been the requirement of train- 
ing in practice. Here the legal aid society steps forward, partakes in the discussion, 
and offers a tangible solution. It was through the legal aid society that the articles 
on the legal clinic by Dean Wigmore and William V. Rowe were brought to the atten- 
tion of all the bar associations in the country. So far as its position warrants, the legal 
aid society is contributing its thought on those aspects of the question which are 
peculiarly within its knowledge, and it stands ready to assume its fair share of the 
burden in bringing about the clinical training of law students in its offices. 

The bar is closely concerned with the administration of justice and with its bet-^ 
terment. We have seen that the legal aid societies have played an important part in 
the shaping of the law,^ and that they have developed as far as anybody within the 
profession the science of preventive law.' In all such work they are in fact co6per- 
ating with the bar and furthering the bar's interests. Of less importance but deserv- 
ing mention is the assistance to individual lawyers in particular cases. Legal aid 
attorneys have become experts iii the law governing certain types of cases, such as 
workmen's compensation, separation between husband and wife, assignments of wages, 
small loans, illegitimacy, criminal proceedings to enforce support, and most recently 
in the laws concerning men in military service. It is a common thing for attorneys in 
private practice to ask for advice and suggestions when such a case is brought to their 
office. All assistance of this sort the societies ffladly furnish. 

Discipline is a primary concern of all bar aLdTtions. In this unpleasant and dif- 
ficult work the legal aid societies have proved themselves valuable allies. They serve 
to supplement the jurisdiction of the bar associations by bringing to light abuses 
which would not otherwise be known. In the great cities, where the bar is so large 
that the members do not know one another, where personal acquaintance is limited to 
one's own circle of preustice, the legal aid societies deal with a class of attorneys who 
are unknown to the leaders of the bar, they negotiate with them, try cases against 
them, and come into contact with them in daily practice, so that they are in a posi- 
tion to detect improper and unlawful conduct. They can also observe those collec- 
tion agencies, dealing in the smaller claims against the poorer people, which carry on 
their business in a manner perilously dose to the line prohibiting the practice of law 
by corporations, and which secure their collections in devious ways including the use 
of demand notes, forms of complaint, and summonses that approach abuse of legal 
process. It must never be forgotten that the legal aid organizations act and speak 
for those who are particularly defenceless and who, when they are imposed upon, or 
cheated, or charged extortionate fees are completely at a loss as to what they should 
do, and have no money to engage counsel to institute proceedings for redress in their 

^ See ante^ Chapter XXI, Legal Aid and the Law, tmge 200. 

' See cMte^ Chapter XXII. Legal Aid and the Commanity, % 8, page 214. 
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behalf. At this most needed point the legal aid societies can best stand as guardian. 
They have won the confidence of these poorer classes and are generally known to 
them. The societies, very fortunately for work of this sort, are in an impartial position 
which is respected. They have no private interests at stake, they do not act to earn a 
fee, and the lawyer whom they call to render an accounting knows that they are acting 
only in accordance with their duty. Just as they have served to extend the adminis- 
tration of justice into this great field at the bottom of society, so they have extended 
the watchfulness and discipline of the bar association.^ They have brought hundreds 
of cases to grievance committees in all parts of the coimtry. They are in a position 
to do even more, and if accorded a measure of encouragement, they will do more. 

What have thus fetr been presented may be called minor contributions. There 
remain for consideration two great services which are performed by all legal aid or- 
ganizations everywhere for the benefit and in behalf of the bar. They are a most 
powerful influence in preserving the £uth of the common people in the integrity of 
the bar. The profession as a whole, particularly its better members, has no concep- 
tion of the appalling number of persons who to-day view the lawyer with suspicion 
and distrust. The deadly parallel between the commentary of De Tocqueville on the 
American bar and that of Bryce, fifty years later, is well known.' The diange from 
** the highest political dass" and ^^the only enlightened class whom the people do not 
distrust" to ^^a part of the great organized system of industrial and financial enter- 
prise" ceasing '^ to be so much of a distinct professional class" is a matter of history. 
The change is summed up in the saying that formerly lawyers had clients, now clients 
have lawyers.' Since Bryce, a period of forty years has elapsed, during which the pen- 
dulum might have swung back in a more favorable direction, but it has not. The 
distrust of lawyers to-day is marked,^ but it differs from the dissatisfaction of earlier 
times in that it is not the product of jealousy or fear of a new ruling class, but pro- 
ceeds from intelligent criticism founded on facts. In these forty years a generation 
has been bom, grown up, and is now carrying on the affairs of the world and caus- 
ing most of the cases which require legal treatment. This generation, at least that 
part bom in the lower social stratas, has apparently been taught from infancy that 
lawyers are a class who prey on the weak, who profit out of their misery, and who 
are so strongly entrenched that the state cannot curb them. To this attitude the con- 
tingent fee, the commercialization of the profession, and the lowering of standards 

^ have, in their results, all contributed. Quite typical is the remark of the applicant 
for legal aid who, on being told that the society could not accept his case and that 
he should go to some honest lawyer, replied that he had never associated together the 

1 words '*honest" and "lawyer." This man was not a tramp, or a dead-beat, or even a 

^ Report ofProoudinQM oftht Fint Covftrence cf Legal Aid Societies, pa«e 48; 83 N. Y. L. A. R. 26. 

* Braodeis: Buginess—A Profession (1914X pages 814-818. 

* Tbat the lawyer hae tended to become an employee is noted by Dean Pound in his address, Causes of Popular Dis- 
sixHsfticHon with the AdminisiraHon ofJusHcet in 29 Am. Bar As8*n R. 88ft. 416. 

* History of the Harvard Jjixo School (1017), tmge 166. 
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diarity applicant. He had been a painter for twenty years and had always supported 
himself and his family, until an accident disabled him and forced him to seek redress 
by law. That the large majority of their clients entertain a low opinion of the bar 
is the unanimous testimony of the legal aid attorneys. They do not speak in haste 
or with bitterness. They merely voice a conclusion forced upon them by the thousands \ 
of persons who annually pass in and out of their offices. 

The legal aid societies strive to teach their clients not only that the law is fair, but 
that lawyers are not without honor and conscience. The work is done by men who are 
themselves lawyers, who hold high ideals of professional obligation, and who feel keenly 
the reproaches flung at their profession. Their work serves as a pledge of the bar^s 
good &ith, and they gladly give to the bar as much credit as can truthfully be ascribed 
to it. Were they in a position to state that in all their work they were acting for the 
whole bar, and performing for it its recognized collective responsibility to see that 
no one was denied justice because of inability to pay fees, they could implant in the 
minds of the multitudes who seek their assistance a renewed faith in the integrity of 
the bar in this country, and a renewal of the law-abiding spirit. The legal aid societies 
are undeniably popular. If the bar were more closely identified in the public mind 
with their work, the same good will would be reflected and attach to it. An eminent 
lawyer has written to his profession concerning the legal aid society:^ 

^*But we can do nothing which will so surely increase public confidence in us 
collectively as to make this society flourish as a distinctively l^al charity." 

The last and greatest service which the legal aid organizations render is that in 
all their work they are relieving the bar of a heavy burden by performing for the 
bar its legal and ethical obligation to see that no one shall suffer injustice through 
inability, because of poverty, to obtain needed legal advice and assistance. Each case 
which a legal aid organization undertakes puts the bar in debt to it, for in the con- 
duct of that case it is doing the work of the bar for the bar.' This fact discloses the 
essence of the relationship between legal aid organizations and the bar. It is com- 
monly expressed in the narrow language of providing a place to which lawyers may 
send their charity cases, leaving themselves free to engage in remunerative work. 
This is but a small aspect of the situation; it fails to include the thousands of per- 
sons who never apply to private olBSces, knowing that they cannot pay the expected 
fees, and yet who need counsel and representation if they are to secure justice. With 
all these persons the members of the bar are concerned. As individuals and collec- 
tively as a profession, they are under obligation to give or provide them the necessary 
legal assistance. To-day the bar performs its obligation vicariously through the legal 

^ Hollfl : The Legal Aid Socieiu, 8 Charities Review (1896X 21. Of. 2 N. Y. Legal Aid Review. No. 4, p. 2. It ia inter- 
estinir to note that the same thing has been said to the English bar, 48 Law Jonnial (1918), 180. 

* Of. 8 Chicago L. A. R. 9 ; 7 Pittsbnrgh L. A. R. 11. By fer the best mesentation of this ftuit is contained in a letter 
under date of December 8, 1918. from George S. Homblower of the New York Legal Aid Society to Bronson Winthrop, 
chairman of a special committee of the New York City Bar Association appointed to investigate the Legal Aid 
Society. 
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aid oiganizations. It is proper that it should be done in this organiaed way which 
secores economy and efficiency,^ but it does not make an end of tiie respcHisibility 
resting on the bar. The very fact that the l^al aid organizations are thus doing the 
bar*s work places the bar under obligation to supervise and provide leadership for the 
legal aid work and to supply the necessary financial and moral support. Tliese are 
the services which lawyers should render to l^al aid work. The l^al aid cnrganiair 
tions are oititled to look to the bar for this leadership and support. Such assistance 
is accorded in scanty measure because the bar in general does not see the situation 
in this light, and apparently does not admit the premise that there rests on every 
lawyer a definite duty toward the poor litigant. 



§2 

With this present prevailing opinion it is impossible to bring home the obligaticm 
of the bar to l^al aid organizations without first making dear the lawyer's duty 
rpm J ,^ ^ ^^ P^'^''' litigant. It is the general rule that eadi attorney, on his 
roJi f^* admission as a minister of justice and agent of the court, becomes 
V\^^^ subject to assignments from the court to represent needy persons 

without charge or for any fee they may be able to pay. Hie Iheory 
of this obligation is not peculiar to our law; it is a characteristic of the lawyei^s po- 
sition in all civilized communities, and there is evidence that it has been recognized 
from the earliest times.' In criminal cases the l^al nature of the obligation is dear 
because it is enforced. No statute is necessary to give the court this ri^t to call 
upon the bar, its power is inherent, and statutes only declare it.' In civil oases, as 
we have already seen,* the power has fallen into such disuse that its ezistenoe is f<»-- 
gotten or denied. Because it is not employed there is an absence of authorities 
squaidy on the point, but in a number of decisions the language shows unmistak- 
aUy the court^s opinion of the rule of law.' The reason for the rule is predsdy the 
same in dvil as in criminal cases,' and the court has the same inherent power to 
command the services of counsd in aid of persons unable to pay.^ There are statutes 
expressly conferring this power in dvil matters on certain courts in certain cases in 
Illinois, Indiana, Missouri, New Jersey, New York, and Tennessee; and Con gre s s by 

^ Cf. S Am. Bar Aat*n Jomnal (October, 1H7), fiS^ 

* Bnumer: BaHy Hititory €Kf the Attorney* 8 lUtnoii L. Rer. iB7. 

* Presbj a KlicUUt Coimty, 6 Waah. 828. 8SS; 6 CoriMU Jnria, 137. 

* See oiOe, Cliai»ta- XIV. % 1, pa«e 100. 

* Hooae v. Whitis, 6 Baxt. (Tenn.) 000. 0B2; Matter of KeUy. IS Daly (N. T.X UO; Hairia ti Ifntnal Life Iim. 06. U 
N. Y. Snpp. 718; Todd v. Todd, 9 N. J. L. J. 812 : Kern «. State, 88 Ind. 208; aee tlM lest atatementi in 16 bicyc of 
Pleading and Pnctioe, 000, and S Am. 8e Enir. BncFC. of Law. 417, 419. 

« Ct Goldman: PvMie Defender (1917X page 18. 

' Thia opinion ia conflnned by George P. Coatigan, Jr., P rofcaeor at the Nortbweatem Uni^cnity Law SdKiol, wba 
baa Jnat completed an exhanatiTe atudy of caaea bearing on tbe lawyer's duty in all itaaapects in con n ection witli 
bia aoaroe4iook entitled ** Caaea and Other Antboritiea on Legal Bthica" (19I7X P rofcaeor Coatigan, in reaponae to 
an enquiry, atatea: "It aeemato me clear that there is a duty on every lawyeraa an oflloer of the court to accept an 
appointment by the court to repreaent poor clients in civil aa well as in criminal 
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Act of July 2O9 1892, in dealing with the in forma pauperis proceedings, authorized 
the assignment of counsel in the federal courts.^ The assignment of attorneys to act 
as divorce proctors is a further illustration of the same power.' Under the provision 
of the Soldiers^ and Sailors* Civil Relief Act every court in the land is empowered in 
all cases and required in certain cases to assign counsel to act in behalf of men absent 
in military service.' 

That the attorney, because of the nature of his oiSce, is under legal obligation to 
assist needy suitors finds confirmation in the laws and customs of other countries. 
In France, the obligation of service was early enunciated by a royal edict which said 
of the attorney, "He was not, under pain of being disbarred, to refuse his services 
to the indigent and oppressed." ^ The obligation is still recognized,*^ and on it is based 
the French system of securing legal assistance to the poor known as "I'assistance 
judiciaire." ^ In Spain, the attorneys on admission swear "to take charge of cases com- 
mitted to them by the courts at the instance of litigants who could not find a law- 
yer; to defend gratuitously poor clients where there were no lawyers paid for that 
purpose.*"' Likewise in Italy, lawyers must give gratuitous service to the poor,' The 
German system known as " the privilege of the poor," whidi is analogous to the French 
judicial assistance and to our in forma pauperis, permits citizens in cases of exigency 
to demand from the government the services of a lawyer.' The two Scottish bar asso- 
ciations undertake each year to furnish solicitors and advocates, who are then assigned 
by the court in cases of indigent suitors. 

In England the assignment system has for years been as little used in civil cases 
as in the United States. Concerning the common law. Chief Justice Hale is credited 
with the statement that if the court assigned a serjeant to be counsel and he refused 
to act, the court would make bold to commit him to prison.'® During the last half 
century the English administration of justice failed as completely as that in the 
United States to secure equality and to provide for the cases of the poor. The fisdl- 
ure was in many ways more serious because no organized l^al aid movement devel- 
oped to ameliorate this condition as it did in America. In 1918, however, the Supreme 
Court of Judicature issued rules providing a comprehensive plan for securing to the 
poor their day in that court with adequate representation. The power of assignment 



* Wbelan «. Blanhattan Ry. Co. 86 Fed. 219. ' This has been stated ante in Chapter XIV, t 2. pace 102. 

* FiMic Act No. 106 of the 66th Conerrefls, %% 200 ei teg, 

* Carter: Bthict cf the Legal ProfesaUm (1915), page 26. 

' Puller: The French Bar, an address delivered before the New York City Bar Association, and later published in 
28 Yale Law Joamal (December, 1918), 118, 120. 

" See post, Chapter XXV, % 8, paire 246. Of. Parry: The Law and the Poor, pa«e 147 ; 106 Contemporary Review, 662; 
Speech of M. Bmwaert, French Consol-General in New York, at the Legal Aid Society Banquet, Report cf Speeches 
ai Twentihjifth Annivenary Dinner of the New York Legal Aid Society % Pece 28; Th^: French Legal AuUtanoe 
for the Poor, 1 International Law Notes (January, 1916X No. 1, p. 12. 

* Manuel Rodrigues-Serra: Admieeion ofAttomegefrom the Qpanieh Standpoint, 86 Am. Bar Ass*n R. 842; Cohen: 
The Lat0— Business or Profssekm t (1916X page 61. 

* Cohen : iMd., page 64. * 7 N. Y. Legal Aid Rev. No. 8, p. 17. 
>* 8 Campbeirs Lives of the Chief Justices, 2a 
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was revived. Because of the similarity in legal institutions, English precedents cany 
more weight with us than those o^ any other country, and for that reason the oouiif s 
declaration of the attomey^s duty is significant. No act of Parliament gave to ihe 
courts the control which they purpose to exercise. The High Court rightiy considered 
that it had ample inherent power. The rules provide for the formation of lists of 
solicitors and barristers who volunteer their services and then continue:^ 

^'Rule 26 And the Court or Judge or proper officer shall assign to the appli- 
cant a solicitor and a counsel (whether named in the list kept pursuant to Rule 28 
(2) or not), to assist him in the conduct of the proceedings. . . . 

**27. A solicitor or counsel assigned under Rule 26, shall not be at liberty to 
refuse his assistance unless he satisfies the proper officer or the Court or a Judge 
that he has some good ground for refusing. 

This obligation owed by every lawyer to the poor, which is stated with reasonable 
clearness in the American cases, and which is undisputed in other systems of law, 
finds unmistakable support in the accepted standards of ethics. In other words, this 
duty is in part a legal obligation because the lawyer is a minister of justice, and in 
part an ethical responsibility because of his membership in a profession. In matters 
of this sort accepted canons of ethics are entitied to as much weight as decisions in 
adjudicated cases and most attorneys so r^ard them.' 

When the adoption of the present canons of ethics of the American Bar Associ- 
ation was under discussion, Mr. Justice Brewer pointed out that the most important 
part was the Oath of Admission, which included within itself the final statement of 
the lawyer^s duty.' Of this Oath it is said in Part III of the Canons as adopted,^ ''The 
general principles which should ever control the lawyer in the practice of his profession 
are clearly set forth in the following Oath of Admission to the Bar, formulated upon 
that in use in the State of Washington, and which conforms in its main outlines 
to the duties of lawyers as defined by statutory enactments in that and many other 
states of the Union — duties which they are sworn on admission to obey and for the 
wilful violation of which disbarment is provided.**^ The final clause of this Oath is:^ 

''I will never reject from any consideration personal to myself the cause of the 
defenceless or the oppressed, or delay any man's cause for lucre or malice. So help 
me God.** 

In these time-honored words the obligation of service is imposed.^ Here there is 
no distinction between the duty in civil and criminal cases. This broad declaration 
is supported by similar statements in all treatises on ethics. The first code of ethics 
in America was probably that drawn up by David Hoflman early in the nineteenth 

^ These rules are contained in the 1914 Rule Book. They are Order 16, IV, Proceedings by and against Poor Persona. 

' Cf. statement of the Missouri Bar Association concerning the canons of ethics adopted by the American Bar As- 
sociation, 89 Am. Bar Ass*n R. (1914) 602. 

* See 81 Am. Bar Ass'n R. 62; 88 Ibid. 570. * 88 Ilnd. 684. '88 Tbid. 688. 

* The lawyer's oath in the Canton of Geneva, which has been in force for years, reads: **I swear before God not to 
reject, for any consideration personal to myself, the cause of the wealc, the stranger, or the oppressed.'* 
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oentory. As he expressed it in his eighteenth canon :^ *^I shall never close my ear or 
heart because my clients' means are low. Those who have none, and who have just 
causes, are, of all others, the best entitled to sue or be defended; and they shall receive 
a due portion of my services, cheerfully given."" Sharswood in the course of his cele- 
brated lectures on ethics referred to this duty in several connections. Of the bar in 
general he said:^ ^^It is indeed the noblest faculty of the profession to counsel the 
ignorant, defend the weak and oppressed, and to stand forth on all occasions as the 
bulwark of private rights against the assaults of power.'' And of the lawyer he said:^ 
<<There are many cases, m which it will be his duty, perhaps more properly his privi- 
l^e, to work for nothing. It is to be hoped that the time will never come, at this 
or any other Bar in this country, when a poor man with an honest cause, though 
without a fee, cannot obtain the services of honest counsel, in the prosecution or de- 
fence of his rights." The Hon. Charles £. Hughes, formerly a justice of the Supreme 
Court of the United States, has said : ^^ To take from the poor man a part of the bur- 
den which necessarily falls on him because of his poverty and see to it that he obtains 
in every proper case his legal rights has always seemed to me to be a part of the duty 
of the lawyer.*"* 

By well-settled principles of professional ethics and by the voice of authority^ so 
£eu: as the courts have been called upon to express their judgment, the attorney is 
called upon to render services to the needy. This he has not done. The legal aid soci- 
ety has done it for him. The attorney for the Pittsburgh L^al Aid Society appeared 
as counsel for a woman, the prosecuting witness in a criminal case, only a few years 
ago. The attorney for the defendant in his address to the jury remarked that the 
legal aid appearance was unwarranted and that the entire county bar stood ready to 
assist such a needy woman. The facts were that the woman had consulted several mem- 
bers of that bar, who had relieved her of what little money she had without doing 
anything for her, and only then did she seek the help of the legal aid organization.^ 
As a fact of general application it is not true that the members of the bar despoil 
the poor — some of them do, but they are a small minority; yet it is the fact that 
the bar as a whole has done almost nothing to assist the poor in securing that justice 
which our institutions profess to guarantee them. With the existence of organized 
legal aid work, blame does not attach to the bar for allowing such organizations to 
undertake the cases of the poor. This method of meeting the need is in every way 
desirable. But having permitted the legal aid societies to perform for them for their 
own professional obligation, censure justly attaches to the members of the bar for 
having failed to give something of their earnings for the support and something of 
their time for the leadership of this legal aid work. 

^ 8 Am. Law School Rev. 2iM>, 282. 

* Shanwood : PnfeaaUmal Ethics (fifth edition. 1884), page 08. ' JMd., vtige 161. 

* 16 N. Y. Legal Aid Review, No. 1, p. 1. 
« 2 Pittsburgh L. A. R. 1ft. 
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By virtue of the position and work of the l^al aid organizations in the community 
the obligation of the bar to the poor may be said to have been hypothecated to the 
^ ^ legal aid organizations. They having performed and being equipped to 

*}» n * better perform the bar^s responsibility to the weak and oppressed, the 

/ wh ®**^ ^® services of which they stand in need. 

' The l^al aid societies need leadership, moral support, and financial 

support These three things go together and are of one piece. They are essential to 
the well-being of every legal aid organization. One fact which very forcibly strikes 
the observer of the work in different cities is that l^al aid success or £Edlure goes 
hand in hand with good or bad support from the bar. Given the amount of interest 
and cooperation accorded by ^el^^J^[^ the strength of the legal aid work can be 
accurately estimated and foretold. No society can flourish in the face of hostility, or 
suspicion, or indifierence from the attorneys of the city. In this situation there is no 
middle ground; those who are not with the work are necessarily against it. To know 
nothing about l^al aid work, to care nothing about it, and to do nothing for it is 
to doom it as efiectively as by open opposition. 

The vast portion of the bar has been in this middle position. They have paid little 
attention to the work and its needs. One could read the proceedings of ninety-five 
per cent of the various bar associations without finding a mention of legal aid work 
in their discussions. The assumption would be warranted that the bar had no interest 
in or concern for this great attempt to equalize the administration of justice. In Sep- 
tember, 1917, something about legal aid work was made known at the Conference of 
Delegates of State and Local Bar Associations, held in conjunction with the American 
Bar Association. For the first time in forty years legal aid work, which is national 
in scope, was given consideration by a national gathering of lawyers. The resolution, 
proposed by Charles A. Boston of the New York Bar and unanimously passed by the 
delegates, which has been quoted as the keynote of this chapter, expresses the duty 
which the bar owes. Judged by the standard there set, the bar as a whole must be held 
to have defaulted on its obligation. 

The blame in part attaches to the legal aid societies themselves. Knowing the con- 
servatism of the bar and its occupation in other worthy lines of endeavor, the aoci- 
y eties have failed to present their case and to force the issue. Having failed to estab- 

/ lish a central agency of their own, they have had no spokesman for their cause in 

L^the general meetings of the bar. What should be made clear is that the legal aid 
organizations represent one of the great legal reform movements of the times. It 
ranks with the movements for reorganization of courts and for simplification of pro- 
cedure. It needs the same study and requires the same support There might well be 
a section of the American Bar Association on legal aid or, better still, on the equal- 
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ization of the administration of justice, so that all the remedial agencies making for 
that end might be included. Were l^al aid given the dignity and support which 
would attach from such consideration, their work would receive an enormous impetus. 
Aided by such prestige, they could more successfully consider with the local associa- 
tions how the bonds between the two could be strengthened and the work of bringing 
justice to the poor be advanced. 

The legal aid organizations need the best leadership which can be obtained. For the 
greater part of this guidance they rightly and nec^sarily turn to the bar. If their 
undertaking were a thing apart, they might be left to work out their own salvation or 
fedl, as the case might be, but it is not. They are dealing with one of the most vex- 
ing problems in the law, and one which is immediately related to the entire admin- 
istration of justice. The other reforms which are receiving the bar^s attention aim to 
better our justice; this is concerned with bringing about justice where there has been 
none. If the legal aid organizations are to grow and develop along sound lines, if 
they are to attain their end completely and expeditiously, they require the highest 
wisdom in their supervision and control. As most of the issues which arise are legal in 
nature, they need for leaders men of l^al training, with a thorough knowledge of 
existing defects in the administration of justice and of large vision as to how tiiose 
difficulties may best be overcome. The actual case work can be left to the staSb of 
attorneys, but the matters of policy involved call for riper experience and more 
mature judgment. 

Legal aid work in its present state of development gives rise to a host of questions, 
some of which have been answered wrongly, many of which are still disputed and 
unsolved. What is the line of l^al aid jurisdiction, so that it may perform the service 
for which it exists and yet refrain from competition with the bar? Should divorce, 
criminal, bankruptcy, or personal injury cases be refused? Should fees be chai^ged 
and, if so, to what extent and under what method? How far should the societies 
themselves pay court costs where clients are destitute and their cases pressing? What 
l^islation ^ould be advocated? Should the societies advertise in order that the thou- 
sands who may need their assistance may know of their existence ? Are they warranted 
in exerting their influence in the election or appointment of officials to positions 
which are of great importance in their work, such as marshals, members of industrial 
accident commissions, and judges of the lower courts? 

In the future development of the work more intricate questions, involving rela- 
tionships with other bodies and fundamental matters of policy, are bound to arise. 
They are now on the horizon, if indeed they are not already here. Should the socie- 
ties ally themselves with the law schools to establish the legal clinic and how may 
that be done? Ought they to try to incorporate within themselves the existing public 
defender offices and to establish criminal departments where no one is doing that 
work? How far should the organizations urge conciliation and arbitration as methods 
of settling disputes superior to those now employed? Is it desirable that they follow 
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ibe ideas presented by tiie Labor Secretariat and tiie Foid Legal Aid Bnreao, and 
undertake to do certain types of l^gal work for labor unions and employers? To what 
extent most ihe local societies sonender Aeir control and become merged in one 
federal or central ovganisaticHi? How far is tiie small daims ooort a better meibod 
of seeming justice in fhonsands of ihe cases wbich tiie l^gal aid organizaticNis now 
care for themseWeSy and may tiiey ncyt best promote ibeir own interests by urging ibe 
creaticHi of sodi courts? Perhaps tiie supreme question of all is, Shoold tiie societies 
plan ultimately to become governmental agencies, as state controlled bmneans or as 
a department of tiie administration of justice? 

It requires no intimate knowledge of legal aid work to af^xredate Ibat Ibe wise 
settlement of sodi issues can be bad only if tiie best intdligence is dire cUal to tbem. 
Incieasmgly tiie bar must supply some of its best members for tiie podticms of lead- 
ership or ibe whole movement will fiiil of its bi^ purpose and possibilities. Only 
by steady, persistent, and intelligent guidance of tiie highest order will tiie work be 
reduced to a science, its proper place in our l^gal institutions be sec ure d, and its 
development into a comprehensive national agen^ for tiie equalisation of tiie admin- 
istration of justice be obtained. If the bar is unable or unwilling to grant this lead- 
ership^ tiie l^gal aid movement will re t r ogress, decay, and &11 into disrepute. What 
is to-day our fairest hope as the solution few the existing denial of justice will be lost. 

There are ample indications that huck or laxity of proper control by tiie bar will 
Mngon these results. In Bridgeport inattention and indifierence permitted an attor- 
ney to take over the legal aid work, to use it as a means of self-advertisement, and 
so to conduct its affiiirs that he was later questioned about tiie expenditure of trust 
funds and left the city. Shortiy thereafber Bridgeport became a centre of muniticMis 
manufacturing and grew into a vast industrial city. It needs legal aid work badly 
and it has none. Hie task of establishing it is now rendered doubly difficult, and it 
will be obliged to encounter an atmosjdiere of distrust not only from lawyers but 
from those whom it will seek to help. Hie Newark organization, thou^ to-day doing 
a fine work, has labored under a heavy handicap owing to a prejudice against it 
resulting from a course of conduct by an earlier attorney whidi would have been 
impossible under decent supervision. For a number of years before the present Soci- 
ety was established in San Francisco, the local bar permitted an attorney to hold 
hirrwplf out as a legal aid society for purposes of private gain. In New Orleans, and 
even more strikingly in Detroit, as we have already seen, bar associations have paid 
so littie attenticm to the work that it has been unable to advance and remains wholly 
inadequate to cope with the need of the poor for legal assistanoe in those cities. 

About a third of the societies have boards of directors, consisting mainly of 
lawyers, who have rendered admirable and fiuthful service. These are the organiza- 
tions which have gone steadily ahead, which have been brought up to a high state 
of efficiency, and whidi lead in the development of legal aid^work throughout the 
country. SatisfieuTtory as this present leadership is, there is no guarantee of its continu- 
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anoe. When these men die or resign there is no reasonable certainty that worthy suc- 
cessors can be found. Collectiyely the bar is perpetual, and in its associations it has 
continued an uninterrupted existence. Were the bar associations to have active super- 
visory committees on legal aid work, an element of permanence could be secured.^ 
It would be a task of such a committee to instill into the minds of all lawyers a more 
lively interest in the work, and it could be called upon to find in the profession and 
to draft for positions of leadership as the need arose the best qualified men in its 
membership. Such a supervision was contemplated by the resolution of the Confer- 
ence of the Delegates of State and Local Bar Associations. In all probability it will 
first be acted upon in New York, where the L^al Aid Society has requested and 
the Association of the Bar of the City of New York has appointed a special com- 
mitttee to enquire into the needs of legal aid work. 



§4 

The legal aid organizations should find their chief financial resource in the member- 
ship of the bar.' They ought not to be compelled to solicit contributions from the 
-^ . . general public until they can truthfully state to that public that the bar 
c inr>/»r/ ^'^^^ douc its appropHatc share. It is common knowledge that the bar as 
h^^^^Tt ^ profession is not considered charitable. The contrast with the med- 
^ ical profession is frequently drawn. It is asserted with much truth that 

the great surgeon, giving a part of eveiy day to visitations in the hospitals, and 
performing the most serious operations for the poor without charge, has no coun- 
terpart among lawyers. Until the legal aid society became established there was an 
unfairness in the criticism because there was no way in which the average lawyer 
could render this public service. The poor clients never came to his office and there was 
no place where he could find them. As law is practised, it would be well-nigh impos- 
sible for a lawyer to set aside an hour or two a day for charity cases. Even if he could, 
its desirability would be doubtful, for it involves an unnecessary loss of time and 
waste of efficiency. The bar can most efiectively render its charitable service in cooper- 
ation with the legal aid societies by enabling them to become powerful, well-equipped, 
and well-manned organizations. 

The appeal of the l^al aid societies to the bar rests not only on this charity basis^ 
but may also properly be put on a basis of services rendered. It is the fact that the 
organizations are performing for the bar its duty to the poor. To do this they are 
spending money, and by their work they are leaving the lawyers free to devote them- 
selves to the cases of pajdng clients. If the members of the bar are to have the l^al 
aid organizations perform a duty which by law and ethics is primarily their own obli- 
gation, then they may fairly be called upon to meet the expenses necessarily incurred 
by the societies in doing that work. 

^ Cf. HoUs: Tht Legal Aid Society, 8 ChArities R«t. (iwe) 16. 21. * 11 N. Y. Legal Aid Rer. No. 8. p. 2. 
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Such financial support the bar has not given. The growth of l^al aid work has been 
made possible by laymen and not lawyers. That the societies have foond it less diffi- 
cult to interest and to get subscriptions from the public than from the bar indicates 
a condition which is not healthy, and which is discreditable to lawyers in genoaL 
Precisely what the bar has done may be seen by examining the income figures of some 
of the larger legal aid societies for the year 1916. In the following table the subscrib- 
ers and subscriptions are divided as between laymen and lawyers, and it appears that 
six societies in the largest cities of the country, with an aggr^^ate income of sixty 
thousand dollars, received only twenty thousand dollars from lawyers. 



City 


Total 9ub§cription» 
No, Amotmt 


Ftxnn Lavmen 
No. Amount 


No, jtmcmU 


Boston 


94» 


15,789.00 


129 


19,434.00 


197 


$3,355.00 


Rniialo 


167 


1,534.00 


106 


974.00 


51 


550.00 


Chicago 


590* 


14,870.25 


446 


10,683.25 


74 


4,187.00 


Newaik 


167 


1,513.00 


86 


1,133.50 


81 


379.50 


New York 


913 


3S,80S.O5 


489 


91,537.05 


494 


11,906.00 


Philadelphia 


iS2 


3,156.00 


387 


9,835.00 


45 


391.00 



The proportionate part of the expense borne by the bar appears from the following 
table, which gives the percentage of the sociely's total membership who are lawyers, 
and the percentage of the total income given by lawyers. 



Boston 

Bufhlo 

Chicago 

Newark 

New York 

Philadelphia 



Peroentaoe Borne by Lamoytn 
in Number in Amcvnt 



51.0% 

39.4 

14.9 

48.0 

46.4 

10.4 



58.0% 

36.0 

98.1 

95.0 

34.3 

10.1 



These figures show what a limited number of attorneys have done. What the bar 
as a whole has not done is disclosed by an examination of what proportion of the bar 
in these respective cities gives anything at all to the l^al aid work. The following 
table states the total membership of the bar in these six cities according to the 1910 
Census and the number which support l^al aid work. 



Ctty 


Number of Lawv^rt 


Number of Lawyere 


Per cent of Bar 






autfporting Legal Aid 


ekmi»on*»g Legal Ai 


Boston 


1,360 


197 


».s% 


Bufhlo 


714 


51 


7.1 


Chicago 


3,896 


74 


1.9 


Newark 


390 


81 


93.0 


New York 


10,661 


494 


3.9 


Philadelphia 


1,843 


45 


9.4 



These figures, which will probably come as a shock to the public-spirited portion 
of the bar, are not altered or bettered by any donations frt>m the bar in its collective 
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capacity. An examination of all financial reports for 1916 shows only two such in- 
stances of support — one in Detroit, where the entire budget of the Society consists 
of a five hundred dollar appropriation from the Bar Association, and one in Rich- 
mond, where after a sharp debate and with much opposition, the Bar Association 
voted two hundred dollars for the society just starting in that city. In 1917 the 
Rochester Bar Association gave one hundred dollars to the local Legal Aid Bureau.^ 
It is fair to add that the new organizations in Jersey City and San Francisco have 
had the greater part of their expenses, which are still small, defrayed by individual 
lawyers. 

When these facts were shown to the Conference of Bar Association delegates, and 
after a pointed statement by Moorfield Storey, the Conference voted to add to its 
original resolution on l^al aid work a clause **that attorneys generally be urged to 
give such societies their moral and financial support."' 

What the bar could do by its concerted action may be suggested by a simple com- 
putation. We have earlier estimated that if the legal aid organizations in the cities 
where they now exist are to meet completely the need for legal assistance, 'they must 
extend their work three and a half times. This would mean an annual expense of not 
more than 8584,500. We know that organizations should be established in thirty- 
seven additional cities. These are nearly all places with populations of between one 
hundred thousand and two hundred thousand persons, and in a city of this size an 
adequate l^al aid organization can be maintained for $2000. For extension into new 
cities, therefore, we should add $74,000. This would amount to a total annual national 
l^al aid budget of $658,500. This income could be raised if every member of the 
bar in the United States would give, either directly or through his bar association, 
to l^al aid work in satisfaction of his obligation to the poor about five dollars. There 
is nothing unreasonable in such a proposition. Even assuming that about half of the 
bar cannot afford that amount or never can be made to feel their responsibility, the 
annual expense to each lawyer in the remaining half would be only about ten dollars. 

In other words, the American bar has it easily within its power to permit l^al aid 
work to develop to its natural completion, to perform the full measure of the respon- 
sibility which rests on it as a profession, and thereby to put to an end the existing 
denial of justice to the poor in the United States. 

On whether in the years to come, now that the Conference of Delegates of State 
and Local Bar Associations has given dear expression to the bar^s duty, the legal 
aid societies receive the unstinted support of the whole bar will depend in large mea- 
sure — on this more than on anything else — the friture of legal aid work. 



* Rochester L. A. R. for 1017, jmge 16. * 8 Am. Bar Ats^n Journal, 687. 



Chapter XXV 

A MORE EQUAL ADMINISTRATION OF JUSTICE 

Equal and exact justice has been the paasionate demand of the hu- 
man soul since man has wronged his fellowman ; it has been the dream of 
the philosopher, the aim of the lawgiver, the endeavor of the judge, the 
ultimate test oi every government and every civilization. CmzF Justice 
WnrsLOW ofih$ Suprmu Court of Wisconsin^ 

WE can end the existing denial of justice to the poor if we can secure an ad- 
ministration of justice which shall be accessible to every person no matter 
how humble, and which shall be adjusted so carefully to the needs of the present 

, ,. , day world that it cannot be dislocated, or the evenness of its oper- 

Afrtf/ficcwxtc 

^ . ation be disturbed, by the fact of poverty. 

. . The constructive methods which will enable our judicial institu- 

tions to realize their ideal are clear, first, because we know the precise 
difficulties to be remedied, and second, because there are already in existence many 
agencies definitely designed to obviate or overcome these difficulties and which, with 
proper development and expansion, can be made wholly sucoessf uL Of these the great- 
est is the already formidable group of legal aid organizations. They are, indeed, the 
key to the solution of the whole problem, for if we can speedily give them the resources 
which they need and deserve, they will move forward and become the instrument 
through which we can attain the desired end. Properly equipped, they will provide 
the necessary stimulus, they will furnish the requisite leadership, and they will devise 
the concrete detailed working plans and carry them through to completion. 

In the existing machinery of justice there are three defects, which in their practi- 
cal results destroy the impartiality of the administration of justice and thereby make 
impossible that absolute equality before the law which the ideal of democracy de- 
mands, which our form of government was designed to secure, and which it is try- 
ing to guarantee through a fair and sound substantive law. Th^JlQt difficulty is that 
the machinery often moves so slowly, or can be made to move so slowly, that wholly 
unwarranted delays occur to rob the protection and redress vouchsafed by law of 
much of its efficacy and value. The geoon^J^^^ty is that the wheels of justice can- 
not be set in motion simply by a complaint based on the commission of a wrong, but 
require, in addition, a certain amount of financial lubrication in the form of pay- 
ments to the courts for costs and fees. If persons, because they cure poor, are unable 
to satisfy this requirement, they are debarred from seeking redress, the whole law is 
powerless to afibrd its intended protection, and this is so even where poverty is the 
result of the veiy wrong which renders necessary the appeal to the processes of the law. 

^ Prom an AddreM delivered April 2&, 1912, before the Northwestern University Law School; quoted in 4 Joamal of 
Criminal Law and Criminoloflr (1914X 660. 
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Though delays and costs have caused, and until eliminated will continue to cause, 
much injustice to the poor, they are only superficial defects in the technical struc- 
ture of our legal institutions. Where intelligent rearrangements, suiting the admin- 
istration of justice to the conditions of life which it is intended to control, have been 
made, as in the small claims courts, both difficulties have been successfully overcome. 
Complete solutions of general application are contained in the definite plans, now 
making headway, for the reorganization of courts and the simplification of procedure. 
By allying themselves with these great movements, the legal aid organizations can 
most speedily and eiFectively make justice prompt in all matters, summary in certain 
types of cases where quick relief is the only relief, inexpensive, and free in those 
instances where equaliiy of justice can be had only by freedom of justice. Organ- 
ized l^al aid, in the capacity of a codrdinated national undertaking, should work 
in close co5peration with such national agencies as the American Judicature Society 
and the American Bar Association Special Committee to Suggest Remedies and 
Formulate Laws to Prevent Delay and Unnecessary Cost in Litigation; and the 
local societies should join with the proper committees of local bar associations in all 
their activities along these lines. In this way they can best present the particular 
difficulties which they know, and can see to it that in the general plans for the bet- 
terment of the administration of justice ample provision is made to secure a form 
of structure and type of machinery which will be able to guarantee equality before 
the law to the poor. 

The third difficulty results from the trilemma that the machinery of justice can 
be operated only through attorneys, that attorneys must be paid for their services, 
and that the poor are unable to pay for such services. This is the great, the inher- 
ent and fundamental difficulty — inherent because our legal institutions were framed/ 
with the intention that trained advocates should be employed, and fundamental inl 
the sense that no amount of reorganization or simplification, short of a complete! 
overturn of the whole structure, can entirely remove the necessity for the a.ttomejjj 
This is a difficulty rather than a defect, for in the main it is as undesirable as it is 
impossible that the proper functions of the lawyer in the administration of justice 
should be altogether eliminated. This problem differs radically from that relating 
to delays or costs, and calls for an entirely different solution. It is not well recognized 
or generally appreciated, and there are no definite movements or organizations which 
offer opportunities for alliances. 

The task of the l^al aid organizations is to present with all possible clearness this 
difficulty in its full force, to draw to themselves the interest and cooperation of 
judges, bar associations, and others concerned with the perfecting of justice, and to 
devote themselves patiently and unremittingly to a study of those agencies and 
methods which may be made to serve toward this end. There are now in existence three 
great agencies, operating in as many fields of law, illustrating two distinct plans for 
overcoming this obstacle, which have passed through the experimental stage so that 
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immediate reliance may be placed on them. These are the small claims courts, the 
domestic relations courts, and the industrial accident commissions, which are so con- 
stituted and so operate that in the average small claim, the average complaint for 
non-support, and the average case of an employee injured at work the employment 
of coimsel is unnecessary. 

This is accomplished in the small claims court by the segregation of simple cases 
involving small amounts in one court, where the proceedings are without technicali- 
ties or formal rules so that there is no need for the performance of the attomey'^s 
function. These courts by virtue of their greater powers can deal with most small 
matters sounding in debt or contract far more effectively than can the legal aid socie- 
ties. Organized legal aid, therefore, should everywhere advocate the establishment of 
courts of this lype. If it can secure small claims branches of the municipal courts in 
all large cities, it will automatically obviate the difficulty of attomejrs' fees, and inci- 
dentally the defects of delays and costs, and gain for the poor an entirely equal ad- 
ministration of a branch of the law which controls a very great number of the con- 
troversies to which they are party. The legal aid organizations are the natural bodies 
to undertake the development of the small claims court because they are in a position 
to understand its efficiency; to appreciate why it needs as complementary functions 
power to order instalment payments of judgmenis, control ejectment proceedings, act 
as trustee for debtors, and employ conciliation; and also to detect the point at which 
the method becomes unworkable and where the attorney again becomes necessary. 

The domestic relations courts, as to most of the cases of desertion and non-support 
of wives and children which are now within their jurisdiction, have successfully met 
the difficulty of the expense of counsel by limiting the need for his services through 
standardization of forms and simplification of procedure, and by maintaining an ad- 
ministrative department of probation officers who perform the remaining necessary 
parts of the attomey^s function. Such courts exist in the largest cities and in most 
of the large cities. They are unquestionably empowered and equipped to secure better 
redress than are the legal aid societies. The question for organized l^al aid is how 
far they should attempt to have included within the jurisdiction of the domestic 
relations courts the kindred matters of divorce, separation, illegitimacy, guardian- 
ship, and adoption. This is debatable ground; it may well prove that in libels for 
divorce attorneys are indispensable. The experiment of this widened jurisdiction, in 
which the criminal processes and conciliation will be at the oourt^s disposal, ought 
to be made. On the inside the judges can watch its operation; on the outside there 
is no organization better situated to detect any breakdown, or to ascertain ^e de- 
sirable limits of any such jurisdiction, than the legal aid society. These courts are as 
successful in domestic disputes as the small claims courts are in their field. In so far 
as the l^al aid societies can secure their wise extension, to that extent will another 
great category of the cases of the poor be placed under an administration of justice 
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which will be accessible and able to operate impartiallj in fact because free of the 
difficulties which have hitherto destroyed equality. 

The industrial accident commissions, aided by a simplification of the substantive 
law on points of liability and damages, have erected an administrative machinery 
which accurately and quickly adjusts and disposes of the larger proportion of the 
cases of injured workmen which come within their jurisdiction. Such commissions 
now exist in nearly all states. The question for the legal aid organizations in this 
connection is not one of territorial expansion, but one of how far this new adminis- 
trative method of securing justice can be extended into other departments of law. 
The automatic settlement of disputes by supervised agreements instead of through 
the traditional channels of judicial litigation unquestionably axshieves an entire free- 
dom and equality of justice. The method is easily capable of application to cases of 
interstate employees, seamen, and with some modifications to passengers on railroads 
and street railways. There are great difficulties in the way of its extension to cases 
where there is no contractual or other preexisting legal relationship between the 
parties, as to the pedestrian run over by an automobile, or to the driver of a team who 
has a collision with a street car. But to the extent that it can be carried, it will serve 
to eliminate the inequalities of the traditional system, and its proper extension is 
therefore a matter of immediate concern to l^al aid organizations. 

At the same time ihe legal aid societies must bear in mind that there is a fixed^l 
point at which this administrative method breaks down. As to the cases which give 
rise to bona fide contests on law or facts, the administrative method, though it has 
developed some points of superiority, diffisrs only in a superficial way from the tra- 
ditional methods of litigation in the courts and is subject to the same limitations. 
There is the same need for the attorney and the same difficulty presented by the 
inability of the poor to pay for attorney's services. In all appeals this difficulty is j 
accentuated. Here organized legal aid shoiild play its part by supplying attorneys J 
to all injured persons who are not able to retain their own attorneys. The ability of 
applicants to engage their own counsel should be determined in these as in any other 
cases, — by the fact of poverty and not by the speculative value of the claim. If the 
societies can thus supplement the administrative machinery, they will protect the 
community, the bar, and the courts from a recurrence of the dangers and iniquities 
of the contingent fee system. 

There are other agencies and methods which cannot be immediately relied on, but 
which may, under intelligent study and guidance, develop into formidable instruments 
for the equalizing of the administration of justice. Conciliation and arbitration as 
judicial functions are still new and untried. How far administrative officials, partic- 
ularly those empowered to lend their assistance in litigation, can be utilized to secure 
equal rights for the poor is a consideration involving many elements of doubt. Of 
these matters conciliation probably contains the greatest possibilities, but they all 
warrant close and sympathetic observation and the results of their experiments should 
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be made known to the legal world. In such work the l^al aid organizations may well 
play an important, if not a leading part. They have a direct interest, and they are 
in a position to see whether these agencies and methods perform in fact ihe promise 
which in theory they contain. New suggestions and proposals will steadily arise which 
in their turn will require this same observation and report 

In these ways the legal aid organizations can promote the necessary reconstruc- 
tion of the administration of justice and thereby scientifically eliminate so much of 
the denial of justice to the poor as is caused by gaps, or flaws, or outworn parts, or 
imperfect adjustments in the organization of our administration of justice. 

They must go further. In vast tracts of the civil law and in all of the criminal law 
relating to the more serious crimes, equality in the administration of justice can be 
had only by supplying attorneys to the poor. In civil matters this has always been 
the function of the legal aid societies; in criminal aiFairs it is now the function of 
the public defenders. This part of their task is well known to the organizations. The 
work of the public defenders must be carried on in all cities, and it is preferable that 
it should be done in conjunction with, and as a part of, the legal aid work. The l^al 
aid organizations must extend themselves into all of the large cities, and must triple 
their staffs and undertake a threefold increase of their work. If these things can be 
done, that part of the denial of justice which is traceable solely to the inability of the 
poor to employ counsel will be eliminated, and it is only in this way that the great 
difiiculty of the expense of counsel will be completely overcome. 



§2 

At the present time the l^al aid organizations in the United States are equipped 
to do none of these things. They will be able to continue to care for a certain num- 

ber of individual cases, but that is not enough. They will eitlier go 

. J forw€urd or backward. Either they will become the best instrumen- 

^jT tality for the equalization of American justice, or they will fail, and 

be discarded, and some other plan will be utilized. Because of the work 

they have accomplished, the wealth of their experience, and the excellence of their 

record, it is in every way desirable that it should be made possible for them to succeed. 

For the success of organized legal aid work there are three imperative requisites — 

better leadership, a sound financial foundation, and the merger of all the individual 

societies and bureaus and public defender offices into a definite union with centralized 

responsibility and authority. 

Of these three cardinal needs the greatest is leadership, for it may fairly be assumed 
that under intelligent guidance proper financing would be secured and a central legal 
aid bureau would be established. To ensure the wise direction and development of 
organized l^al aid work there are needed for the boards of directors and executive 
committees men of high calibre, endowed with both vision and courage, who fairly 
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represent the various elements in the communiiy who are concerned in this work. Such 
groups are the judges, the charities, the churches, the employers, the labor unions, 
the law schools, and above all the bar, for in this undertaking the members of the 
bar have the greatest responsibiliiy. The societies cannot be expected to evolve the 
necessary leaders from within themselves. It is not only natural but inevitable that 
they should look to the bar. It is the duty and the privilege of the bar associations, 
which most nearly represent the bar in its collective capacity, to provide from among 
their own leaders a number of properly qualified lawyers who can constitute the nu- 
cleus of l^al aid leadership and add to themselves persons representing other groups 
in interest. This alliance between legal aid work and the bar should reach from top 
to bottom. As a local undertaking it shoiild have the supervision and support of the 
local bar associations, and as a national movement it should have the supervision and 
support of the American Bar Association. 

The acute financial crisis which the l^al aid societies face need not always remain 
a stumbling-block in the path of their development. If the pressing demands of the 
present were squarely met, arrangements could unquestionably be made which woiild 
care for the future. L^al aid work is not expensive, its needs are modest, but at the 
present time it is denied even this small support If the organizations were given a 
clear track for a few years and provided with the necessary resources during this in- 
tervening period, they could rid themselves of the handicaps under which they now 
struggle and attain such a position of responsibiliiy and strength that they would 
earn and attract their necessary income from available sources. The shoulders of the 
bar are broad enough to carry the whole load so easily that the individual member 
would scarcely feel its weight. If the work becomes, as it ought to become, a part of 
the barb's work, if the situation is made dear to the bar associations so that they feel 
their responsibility, there will be no great difficulty in securing small subscriptions 
from lawyers generally, made as a matter of professional duty, which in the aggregate 
will furnish the l^al aid organizations with the greater part of the funds that they 
require. In addition there are many members of the community who are able and will- 
ing to give generously for this object, which they regard as a worthy charity. If the ^ 
salient features of the work were presented to the public in an intelligible and sym- 
pathetic form, the number of donors coiild be materially increased. Once the l^al 
aid societies obtain proper leadership and are given an opportunity for development, 
there is every reason to believe that finances will cease to constitute a menace always 
threatening their existence. 

The need for some union of l^al aid organizations that will nationalize the work 
and provide a central responsibility and authority is obvious. In their National Alli- 
ance the societies have erected a shell without substance. For the future, the work is 
too great to be conducted in a slipshod way, and its extension into new fields is too 
important to be left to a hit-or-miss policy. The combined experience of the societies 
must be assembled and a technique for the conduct of the work developed. A standard 
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system of records and aooounts must be devised and then installed. Matters of policy 
should become imiform as rapidly as possible. A clearing house, with power of super- 
vision, is necessary for a free transference of cases throufi^hout the country. Some 
initiative m^stb; mamfested in establishing societies wh^ ti.ey are needS Tlere 
must be some central body authorized to represent and speak for the organized l^al 
aid movement in the councils of the bar, at the meetings of the charities, and at the 
law school conferences, and to co5perate with such undertakings as the American 
Judicature Society. If there is to be any intelligent development in codperation with 
the other remedial agencies, there must be a central bureau to disseminate informa- 
tion to all the l^al aid organizations as to how such agencies operate, what their 
advantages are, and wherein they are limited. The present state of aflairs, in which no 
society except the local society understands how small claims are cared for in Cleve- 
land or wages collected in Massachusetts, cannot be allowed to continue. The admin- 
istration of justice is a serious business, and its reconstruction requires infinite pains, 
well-considered suggestions, and judgment of the highest order. Because they have 
undertaken the responsibility of championing the cause of the poor, the legal aid 
organizations are vitally concerned in any reorganization, and they can, if they will, 
make contributions of information that are invaluable because they are not obtain- 
able from any other source. If their voice is to be heard, as it has not been heard in Ihe 
past, and if their opinions are to carry weight, they must present a united front, hav- 
ing clearly formulated their aims, and speak with singleness of mind to a definite and 
agreed purpose. 

§8 

Inasmuch as the legal aid organizations are rendering an essential public service, it 

is likely that ultimately their work will pass under public controL This fact should 

7 Jifi never be foi^otten by those who are, or may become, responsible for 

^^ J J. ' J tiie future of organized legal aid, and they will do well to shape their 

x«^ plans with this end in view. There is no need to hasten this process 

of transferring the responsibility to the state, the ideas which must 
precede it are imperceptibly but steadily taking possession of men's minds, and the 
change will come about in its own good time. It is always difficult, particularly for 
those in the midst of a movement, to gauge progress by present indications, but 
a glance backward over the road traveled gives a clue as to what is taking place. 
When the attorney for the first public legal aid bureau, in 1911, predicted that in 
ten years there would be a dozen public organizations,^ his hearers, who were the best 
informed persons in the United States on legal aid work, were unable to give full 
credence to the statement. Yet within five years eight such bureaus were established. 



^ Report cf Prooteding* of iht ¥inA C&nferenoe of Legal Aid SodetieB, page 41. 
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What will be the situation at the end of another ten years no one can foretell, but 
the tendency is none the less perfectly dear. 

The task of the private organizations will be to bring l^al aid work up to the 
highest possible point of efficiency, so that when the time comes they may surrender 
into public hands a definite undertaking which has passed beyond the experimental 
stage, with its guiding principles well established, and with a well-developed tech- 
nique for the conduct of its work. They must also bring their experience to bear in 
order that this tendency toward public control may not go forwcurd blindly, but 
may be given intelligent direction. 

Their experience makes it perfectly dear that l^al aid work is of a piece with the 
administration of justice, and that it has no logical connection with munidpal gov- 
ernment. Primarily for this reason, and also because they know that there is danger 
in entrusting this service to dty officials, the l^al aid sodeties will do well to con- . 
sider if their work may not most properly, and most safdy, be placed under judicial | 
cojitrcJ. It is entirdy possible that into the comprehensive plans for the reshaping of^ 
our judicial organization, which are now going forward, there might be incorporated 
a definite scheme for judicial control of legal aid work.^ The accepted prindple under- 
lying the present proposals for reorganization of courts and simplification of proced- 
ure is that the judges must be our experts in justice; they must be charged with the 
responsibility and given the power to make the machinery of justice operate smoothly, 
and efficiently, and economically. It is just as important that they be made respon- 
sible and entrusted with power so that they may see to it that the administration 
of justice is accessible to all and operates equally. It involves nothing more than an 
extension of the work done by clerks of small claims courts under judicial direction, 
or by probation officers who are amenable to judicial control, or by the administra- 
tive departments of the industrial accident commissions. The author of the Chicago 
Municipal Court Act, which was the first law to put the theory of judicial respon- 
sibility for the administration of justice into practice, contemplated a ** Bureau of 
Justice,'' under judicial control, which should give to poor persons the services of 
attorneys in both dvil and criminal cases.' This is precisdy what has been efiected 
in England by the Supreme Court rules of 1913. It is akin to the method by which 
l^al aid work has for years been carried on in France, Scotland, and Belgium. 

The rules in France, which regulate **L' Assistance Judiciare Gratuite," prescribe 

^ Cf. Reflolution introduced in 1917 before the Masaachuaetts Constitutional Convention (ConTention, No. 8X which 
read: 

**To the end that Article XI of Part I of the constitution may be giren full force and effect throuchont the common- 
wealth, the justices of the supreme judicial court may, in their discretion, malce rules of court or take any other 
action designed to guarantee that no subject of the commonwealth shall, because of poyerty, be denied certain ao- 
cen to the courts, or proper representation therein, in any proceeding, whether civil or criminal. 

" It is hereby expressly declared that the above conferred power extends to provisions concerning the paymoit of 
court costs, the assignment of counsel, the creation, control and supervision of organisations or bureaus to render 
legal aid and assistance to poor persons, and to the expenditure of such sums of money as may be appropriated by 
the legislature for these purposes. 

Theauthority hereby entrusted to the justices of the supreme judicial court may, by them, be delegated in whole 
or part to the justices of any other court." 

* Hiram T. Gilbert : Practiae in the Municipal Court cfChieago (1906), pages 648 et teq. 
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that there be attached to each court of justice a quasi-tribunal of representatives 
of the legal corporations who pass on the poverty of all applicants for free judicial 
legal aid and also on the merits of the cases which they present. If the applicant is 
found to be a poor person with a meritorious claim, he is thereupon entitled to free 
l^al assistance. The law corporations designate from among their membership law- 
yers who are to be called upon by the court for this purpose. Students share in the 
work, and it is a condition of their admission to the bar that during the last period 
of their training they shall have served in connection with the Bureau that regulates 
this judicial assistance. Expenses of litigation, such as witness fees and cost of print- 
ing, are borne by the public treasury. The system in Belgium and other continental 
countries is analogous, and by a Convention on Civil Procedure concluded at The 
Hague it was provided that the citizens of each country should be entitled to receive 
in each other country the benefits of this judicial legal assistance.^ 

The Scottish system, which traces its history back to an Act of 1424,' operates as 
follows : A number of solicitors are each year selected by their associations to act as 
agents for the poor. An applicant for l^al assistance presents to such an agent cer- 
tificates from his parish as to the fact of his poverty. The agent draws and presents 
a petition for leave to sue in forma pauperis to a tribunal of four attorneys, who 
pass upon the applicant's right to sue in that manner. If admitted to the Poor Rolls 
and given permission to sue without payment of costs, the person's case is entered, 
and the judge assigns as his representative a counsel frt>m the list appointed by the 
Faculty of Advocates.' 

The method which now obtains in England is an adaptation of these French and 
Scottish systems, which have much in common, worked out by judges of the Supreme 
Court after conferences with the bar, and promulgated by rules dated April 28, 1913, 
which took efiect June 9, 1914.^ Persons apply or write to the prescribed offioeis 
who are attached to each division of the High Court and receive the proper form of 
application. Before permission to sue without payment of costs or attomey'^s fees is 
granted, the court must be satisfied that the applicant has a reasonable cause of ac- 
tion or defence, and that his means, exclusive of wearing apparel, household goods, 
tools of trade, and the subject-matter of the action,^ do not exceed the sum of £50, 
or in special circumstances £100. To ascertain these facts, the case is sent to a soli- 
citor for his examination and report Lists of solicitors who have volunteered to 
accept assignments are kept, and in addition the court may assign any solicitor it 

^ Norman Bentwkiki Legal Aid for the Poor, 106 Contemporary IleTiew (1914), 660, 082; Th6ry: SVieneh Legal AatUt- 
€moefor the Poor, 1 International Law Notes (1016X Na 1, p. 12. 

* 186 Law Times (1918X 247. 

* An excellent description of thia system in Scotland is contained in 47 Law Joomal, 49. 

* All mles, together with forms, which set out this system in fall are contained in the 1914 Bute Book, and are listed 
as Order 16, IV, SS 22-81d. The best account of what has been done under these rules is to be found in the statement 
by W. F. A. Archibald, Chairman of the London Prescribed Officers, published in ftaU in the Lcuo Times for Match 
18, 1916, and in part in 1 International Law Notes, No. 4 (1916), p. 6& 

* It is to be noted that no person is denied relief by the court, as the legal aid societies in the United States have 
denied their assistance, on any theory tiiat the person can secure his own attorney by arranging for a contingent Poe. 
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may wish. If the report is favorable, the judge then assigns a solicitor and barrister to 
prepare and present the case before the court for trial. There are lists of counsel who 
have volunteered their services, but the court is free to assign the case to any member 
of the bar. Persons admitted to sue or defend under these rules are not required to 
pay court costs and are not liable for the fees of the opposing party. They are pro- 
hibited from paying fees to solicitors and counsel for their services, and if members 
of the bar seek to obtain remuneration from such clients, they are punishable for 
contempt of court. Poor persons, if successful, may be awarded costs, and the court 
may fix an attorney's fee out of such costs, or out of the recovery if it is substantial. 
The rules contemplated a Treasury grant to defray the incidental expenses of such 
litigation, but the grant was not made owing to the immediate advent of war. 

None of these systems is complete. L^al aid work, as it is organized in America, 
possesses many points of superiority. These other sjrstems do, however, serve as excel- 
lent precedents, and they add to the fimd of information from which sound plans may 
be formulated for placing legal aid work under judicial control and thereby making 
it an integral part of the administration of justice. 



§4 

These suggested future developments are all practical and capable of achievement. 
Once these matters are given proper presentation, the loyal support of the bar, the 
^ , . assistance of the courts, and the sustaining interest of the public may be 
confidently expected. The ends which they seek to attain are of direct 
concern not only to the fair administration of justice, but to the well-being of the 
nation. It is of high importance that such developments be encouraged and supported, 
not for the sake of the legal aid organizations themselves, — they of themselves are 
nothing, — but because in them, with all their faults and weaknesses, is contained our 
best immediate hope for a realization of our ideal of such an equal administration of 
the laws that denial of justice on account of poverty shall forever be made impossible 
in America. 
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Table I. Cases op Legal Aid Organizations 

Table II. Amounts Collected for Clients by Legal Aid Organizations 

Table III. Expenses op Legal Aid Organizations 



NOTE TO STATISTICAL TABLES 

IN the following three tables are contained the basic statistical records of legal aid 
work — the number of cases received by each organization, the sums of money col- 
lected for their clients by each organization, and the amounts expended by each or- 
ganization in the conduct of its work. No table showing the income of the oi^gani- 
zations is necessary for, as legal aid work is now financed, the organizations eadi 
year spend all that they receive, so that the income and expense figures are practically 
identical 

Not all of the desired information is available. In order to show to what extent 
the tables are incomplete, there are placed at the right hand side of each table two 
columns in which are noted the total number of organizations in existence each year 
and the number of organizations whose records are known and are contained within 
the table for that year. As the figures which are unavailable are those of the smaller 
societies, they would, if they were known and included, serve to increase the tota 
presented in the tables only in a slight degree. 

These figures may be regarded as minimum figures. All *^ estimates,'' so far as they 
could be detected, have been excluded. The tables substantially underestimate the 
work in two particulars. The collection figures represent little more than cash sums 
secured and paid over to clients. There are many cases in which the debtor, after being 
called to account or sued by the legal aid society, pajrs the client directly. In most 
instances these recoveries, although properly to be credited to the society as the result 
of its work, cannot be known. Further, many cases result not in a cash payment, but 
in an order for weekly payments, as in husband and wife, support of children, iUegiti- 
macy, and workmen^s compensation cases. The exact amounts paid under such orders, 
which have been secured by the efibrts of the society, are not known and so do not 
appear in statements of sums collected for clients. The case figures represent only cases 
undertaken for poor persons. They do not include the advice and other work done for 
lawyers or social workers. Further, a few organizations list as cases only matters in 
which some action is taken, so that these figures do not include cases of poor persons 
where advice only was given. 

The tables are arranged in cross columns, so that in each instance they show: 

1. The work of each organization in each year. 

S. The work of all organizations in each year. 

8. The total work of each organization. 

4. The grand total of all organizations from 1876 to 1916 inclusive. 

The fiscal year of a number of the organizations does not conform to the calendar 
year. In such instances the work has been listed as of the year which included the 
greater number of months of the particular fiscal year. Thus the work done during 
a fiscal year running from November 1, 1916, to October 81, 1916, has been placed 
in the column of the year 1916. Although this is arbitrary in a way, such an arrange- 
ment was necessary to make possible any orderly and definite presentation. 
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Small claims courts and, 54. 

Watched by legal aid, 997. 
Colonies, American 

Lawyers in, 31. 

Laws after Revolution, 6. 

Were denied justice, 6. 
Colorado Springs Legal Aid SociEnr, started 

in 1919, 145. 
Columbus Legal Aid Committee 

Extent of work, 191. 

Slow growth of, 174. 
Columbus Municipal Court, power of, as court 

trustee, 58. 
Common Law 

Appeals by poor needed, 97. 

Legal aid work and 
In general, 906. 
In test cases, 908. 
Opportunity for, 906. 

No costs in, 90. 

Not scientific development, 914. 

COMMUNTTY AND LeGAL AiD WoRK, S$S olsO ClMr 

zenship. Preventive Law. 

\jc^ aid service tO| 150, 910. 

Prosecution of lawyers, 155. 

Loan shark work, 910. 

Benefited by legal aid and charities coopera- 
tion, 995. 

Complaints against Lawyers 

Legal aid work in, 996. 

Legal aid rule to reject, 153. 
Criticism of, 154. 
Compromise of Cases 

Forced by delay, 17. 

Forced by unfair law, 87. 
Conciliation 

Advantages, 65, QQ, 

Definition of, 60. 

Nature and history, 60, 61. 

Codes of ethics sanction, 60. 

Court rules for, in New York, 55, 63. 

Future of, 66, 67. 
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JudkiaU not established, 843. 
Small claims courts and, 68. 

Power to use, 69. 
Used in European Courts, 61. 

by American courts, 63. 

by arbitration boards, 70. 

by Industrial Accident Conunissions, 64, 68. 

by Interstate Commerce Commission, 92. 

by labor commissions, 97, 98. 

by legal aid organizations, 63. 

in domestic relations, 64, 80. 

in Industrial Courts, 69. 
CoKciuATioK CouBTs, MS oUo SmaU Claims 
Courts. 

Power to render judgment, 66, 

CONFEBEKCE OF BaE ASSOCIATION DeLBOATXS 

Considers legal aid work, ix, 234. 
Resolution on duty of bar, 226, 237, 239. 
ComnrunoK 
Of Mexico not enforced, 16. 
Of United States guarantees equal justice, 4. 

CoKg riTUTl OKS 

Guarantee equal justice, 3, 4, 8. 
Court costs not required by, 20. 
Protect accused persons, 6. 
Provisions for conciliation, 61. 

CONSTITUTIOKAL LaW 

Compulsory assignment of counsel, 101. 

Judgments paid by instalments, 67. 

Laws held unconstitutional 
Detroit Domestic Relations Court Act, 76. 
Protection of children act, 201. 
Wage assignments act, 201. 

Nonpayment of wages criminal, 96, 98, 99. 

Right of accused to counsel, 103. 
Contempt Pboceeoinos, m« Domestic Relations 

Law. 
Contingent Fees 

Rise and causes of, 86. 

The bar and, 38, 86. 

The law and courts on, 86. 

Abuses of, 86, 114. 

Legal aid organizations and, 166, 243. 

Popular suspicion of, 183. 
Effect on bar, 228. 

Workmen's compensation acts and, 168. 
CoRBUPTioN, not a cause of injustice, 16. 
Coffr or Justice, m« Administration of Justice, 

Court Costs, Delay, Expense of Justice, Ex- 
pense of Lawyers Services. 
Corn, «M Court Costs. 
Council or National Defence, adopts legal 

aid handbooks, 214. 
Counsel, «m Assignment of Counsel, Expense 

of Lawyers' Services, Lawyers. 
CouHT CoffTS, «M <iUo In Forma Pauperis Pro- 
ceedings. 



Abolition of, see Reduction of. 

Considered, 20. 

By compensation acts, 84, 86, 92. 

By Kansas Small Claims Courts, 46. 

By Massachusetts Labor Bureau, 97. 
Appeal costs, 27. 

California rule changed, 204. 
Bonds to secure, 28. 
Briefs and transcripts, 27. 
Classification of, 24. 
Court's power to dispense with, 29, 209. 
Defect in administration of justice, 16. 
Denial of justice caused by, 8, 20, 28, 29. 

In small cases, 41, 44. 
Deterrent to litigation, 21, 26, 30. 

In divorce caseS) 166. 
Exist only under statute, 20. 
Legal aid appeals prevented, 206. 
Public defrayment of, in Europe, 248, 240. 
Question of, neglected, 20. 
Reduction of, see Abolition of. 

Arbitration proceedings, 71, 72. 

Conciliation proceedings, 62, 66. 

Domestic relations courts, 76, 77. 

Municipal courts, 26. 

Small claims courts, 46, 60, 62. 

Urged by legal aid, 208. 
Remedies for difficult, 26, 26. 
System of 

Origin, 21. 

Unfair and illogical, 22, 23. 
Table showing amount of, 26. 
Witnesses, 27. 
Courts, «m aUo Courts, Reorganisation of. Do- 
mestic Relations Courts, Industrial Courts, 

Small Claims Courts. 
Contingent fees and, 86. 
Desire to end delays, 19. 
EJjectment, control over, 14. 
Need administrative branches, 93. 
Political importance of, 42. 
Power to assign counsel, 100. 
Records, use of, 216. 
Refer cases to 1^^ aid, 169. 
Lower courts 

First, in America, 6. 

Costs in, 24. 

Counsel not assigned in, 108. 
Municipal courts 

Oust justices of peace, 43. 

Effect on small cases, 43. 

Lessen delay, 19. 

Reduce costs, 26. 
CouHTB, Reorganization of 
Present organization bad, 7. 
Will not abolish lawyers, 31. 
Legal aid should partake in, 199. 



S60 



INDEX 



Not expensive, 90. 
Need for, 215. 
Advantages through 

Lessen delays, 19. 

Reduce costs, 27. 

Promote equality, 138. 

Greater economy, 96. 
Should include 

Administrative methods, 91. 

Central 1^^ aid agency, 90. 

Judicial 1^^ aid, 247. 
Court TauvrEE, <m Trustee, Court 
Criminal Cases [155. 

Failure of legal aid organisations in, 141, 144, 

Has led to defender plan, 156. 
Serious distinguished from minor, 106. 
CaTMnfAi. Law, tee Defender in Criminal Cases, 

Domestic Relations Law. 
Antiquated procedure, 19. 
Constitutional safeguards, 6. 
Delays in, 18. 
Poor persons and, 105. 
Protections for accused, 108. 

Failure of, 108, 110, 111. 
Crucikal Proceeoikos 
Assignment of counsel in, 103. 
Bettered by defender's work, 121, 124. 
Lawyers needed in. 111. 
Popular criticism of, 105. 
Simple in lower courts, 124. 
Wages collected through, 96. 
Curtis v. Gokat : decision on arbitration, 68. 

JJallas Legal Aid Bureau, 97, 148, 176, 185, 
190,202. 

Under Public Welfare Board, 148. 

Extent of work, 190. 

Legislative work, 202. 

KiUed by politics, 186. 
Damages, Law of, in personal iigury cases, 87. 
Dattok Legal Aid Divisioir, Department of 
Welfare, 148, 176, 177, 185, 190. 

Work taken over by city, 148. 

Extent of work, 190. 
DeTocqueville, on American lawyers, 228. 
Defaults, service of process by mail does not 

cause, Si^i 49. 
Defecis IK Administration of Justice, see Ad- 
ministration of Justice, Court Costs, Delay, 

Expense of Lawyers* Services. 
Defender in Criminal Cases 

Definition of term, 105. 

History of the defender plan, 115, 156. 

Substance of the plan, 107, 116. 

Arguments concerning need for, 107, 108, 202. 

Assigned counsel and, 100, 112. 

Conduct of cases by, 122. 

Criminal procedure improved by, 124. 



L^gal aid and, 106. 

Two should merge, 235, 244. 
Leg^islation concerning, 116, 117. 
Popularity of plan, 127. 
Work of 

Nature, 118. 

Extent, 117, 118. 

Value of, 119, 123. 

Ethical questions, 120. 

Expense, 119. 

Resulte, 118. 
In lower criminal courts, 107. 

Question of necessity for, 124. 

Work of probation staffs, 125, 127. 
In Columbus, Los Angeles, and Portland» 117, 
125. 

Work and value of, 126. 
Delay 
The evU of, 16, 17. 

In appeals, 18. 

In criminal cases, 18. 

In personal iigury cases, 84. 

In small cases, 41. 
Two main kinds of, 18. 
Causes of, 19. 
Early Uw had little, 6. 
Forces merchants to arbitrate, 69. 
Elihu Root on, 17. 
Usefulness of, 17. 
Methods of eliminating 

In general, 19. 

Arbitration, 70, 72. 

Conciliation, 66. 

Defender in criminal cases, 122. 

Domestic relations courts, 76, 77, 82. 

Interstate Commerce Commission, 92. 

Small claims courts, 45, 50, 52. 
Democract 
Depends on law, xiv, 5. 
Cannot have class distinctions, 5, 12. 
Denial of Justice 
Causes of, in general, 15. 

Delays, 84. 

Excessive costs, 28. 

Faulty court organisation, 16. 
Substantive law not a cause, 15. 
Not a class issue, 9. 
Effects of 

Far-reaching, 8, 10. 

Anarchy, 5, 11, 12. 

Aids dishonesty, 9. 

Danger of, xiii, xiv. 

In domestic relations cases, 73. 

In personal injury cases, 86. 
Program for ending, 240. 
Reduced by 

Domestic relations courts, 82. 
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Small claimB courts, 55. 
Failure of 1^^ aid to end, 194. 



Conciliation courts in, 61. 
Their success, 69. 

Counsel for accused provided, 115. 
Dknver Lboal Aid Dispensabt, 143-145. 

Started in 1904, 143. 

Plan to use law students, 143. 
Desebtion Cases 

Failure of legal aid to handle, 170. 

Special organization in New York for, 145. 
Deteoit Domestic Relatioks Court 

Wide jurisdiction of, 75. 

Conciliation employed, 81. 

Held unconstitutional, 75. 
Detroit Leoal Aid Bureau, 144, 160, 166, 174, 
191, S36, 989. 

Started by bar in 1909, 144. 

Disposition of cases, 160. 

Donations by clients to, 166. 

Esctent of work, 191. 
Bar*s failure to extend, 174. 
Difficulties ik ADBUvmiiATiON of Justice, «m 

Administration of Justice, Court Costs, De- 
lays, Expense of Lawyers' Services. 
Disbarment Proceedings, cost of, borne by 

state, 38. 
DuposrnoK of Casbb, «m Legal Aid Work : Dis- 
position of cases. 
Dissatisfaction with Law 

Causes of, 15. 

Led to administrative tribunals, 83. 

DUTRICT AtTORKET 

Defender and, 131. 

Duties in criminal cases, 108-110. 

Powerful position of, 113. 

Partiality, 110. 

Shyster lawyer and, 114. 
District of Columbia Municipal Court, econ- 
omy of, 96. 
Divorce Cases, «m aln Domestic Relations. 

Assignment of counsel in, 103. 

Conciliation in, 64. 

Costs, 33. 

Legal aid rule to reject, 155. 
Divorce Proctors, in England and United 

States, 103. 
Domestic Relations, Cases of 

Many among the poor, 73. 

Important in legal aid work, 135, 153. 

Abuses in, investigated, 163. 

Conciliation in, 64. 

State control of, in Los Angeles, 181. 
Domestic Relations Courts 

Conciliation used in, 64, 80. 

Criminal process used, 75. 

Future extension of, 81. 



General work of, 80. 
Needs of 

Wider jurisdiction, 74. 

Unification, 74. ' 

Lawyers' services, 79. 
Success of 

In general, 77, 349. 

Effect on delay and costs, 76, 77. 

Effect on expense of lawyers, 78. 
Use of probation stafiis, 78. 
Domestic Relations Law 
Civil and criminal remedies contrasted, 76. 
Growth of criminal remedies, 74, 75. 
Inadequacy of civil remedies, 75. 

Contempt proceedings, 77, 79. 
Interest of state in, 73. 
Difficult field for law, 73. 
DuLUTH Free Legal Aid Bureau, 38, 101, 145, 

148, 176, 185, 190. 
Started m 1913, 145. 
Work taken over by city, 148. 
Extent of work, 190. 
Pays costs for clients, 38. 

£di80n Electric Illuminating Company of 

Boston, plans legal aid for employees, 173. 
Education, Legal 
Legal aid organizations and, 336. 
Clinical training, 165, 335. 
Clinical work in Denver, 143. 

Legal aid work done by law students, 145, 
146. 

Significance of, 174. 
Plan in France, 348. 
Ejectment Proceedings, «m aiso Landlord and 
Tenant Law. 
Use of fictitious leases, 14. 
Embree, William Dean, report of, quoted, 131. 
Employees, see Interstate Commerce Em- 
ployees, Wa^m-Eamers, Workmen*s Compen- 
sation Acts, Workmen, Injured. 
Employers 
L^^ aid furnished by, 171, 173, 336. 
On 1^^ aid directorate, 345. [89. 

Reports to industrial accident commissions. 

Unscrupulous, aided by inadequate adminis- 
tration of justice, 9. 

Endowments, legal aid organizations lack, 195. 
England, fraudulent legal aid societies in, 199. 
English County Courts 

Provision for small cases, 43. 

Act as court trustee, 58. 

Control over ejectment, 59. 

Use of instalment judgments, 57. 
English Law 

Arbitration developed, 68. 

Assignment of counsel, 108, 331. 
Rules for, 333. 
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Court costs in early, 90, 91. ' 

Divorce proctors in, 109. 

Failure to secure equality, 99, 931. 

Unfair criminal law, 6, 107. 

Judicial 1^^ aid work, 947. 

Treasury grant for costs, 98. 

Equautt, political and economic, depend on 
law, 5. 

EQUALTnr OF JUSITCE 

History of the principle, 3. 

Legal guarantees of, 3, 4. 

An essential requirement, xi, 3, 180, 915, 940. 

Democracy and, 5. 

Political significance, 4, 5. 

In criminal matters, 105, 107. 

Defender secures, 197. 
In early laws, 6. 
Assigned counsel and, 108. 
Substantive law and, 13, 15. 
Promoted by 

Administrative tribunals, 91. 

Arbitration, 71. 

Conciliation, 66. 

Domestic relations courts, 80, 81. 

Compensation acts, 88. 
Requires lawyers, 199. 
Ethics 
In criminal cases, 190. 
Legal aid standard high, 165. 
Ethics, Canokb of: lawyer*s duty to poor, 939, 
Ethical Culture SoaxTV, founds Bureau of 
Justice, 136. 

Evidence, Ruleb of, m€ also Procedural Law. 
Disregarded by Industrial Accident Commis- 
sions, 88. 

Expense of Justice, «m Administration of Jus- 
tice, Court Costs, Expense of Lawyers' Ser- 
vices. 

Effect in criminal cases, 119. 
Cost to government, 183. 
Reduced by 

Conciliation, 65. 

Defender, 190, 193. 

Industrial accident commissions, 90. 

Small claims courts, 51, 59. 
Expense of Lawyers* Services 
In colonies, 6. 

The fundamental difficulty, 31, 198, 941. 
Lawyers' services necessary, 16, 111. 
Poor unable to meet, S3, 88. 
Results of 

Ph)hibits small cases, 41, 44. 

Destroys equality, 181. 
Unnecessary in part, 33, 195. 
Solution of difficulty 

In general, 39. 

Assignment of counsel, 100. 

Administrative tribunals, 87, 91. 



Conciliation proceedings, 69, 66. 
Domestic relations courts, 78. 
Legal aid organizations, 133. 
Small claims courts, 45, 46, 59. 
In foreign countries, 115. 

Extent of Legal Aid Work, ««# Lesal Aid 

Work, Extent of. ^ 

r AiLURE OF Administration of Justice 

Causes of, 6, 7. 

Realized slowly, 7. 

Evidence of, 8, 151. 
Farmers, state legal aid for, in Virginia, 95. 
Federal Government: legal aid to drafted 

men, 183» 

Fees, «m abo Contingent Fees, Court Costs, Ex- 
pense of Lawyers' Services. 
Charged by legal aid organizations 

First rules, 135. 

Ran of retainer, 139. 

Nature of, charged, 165. 

Table showing amount, 168, note 1. 

Practice varies, 136, 165. 

Arguments concerning, 165, 167, 935. 
Fellow Servant Rule 
Origin and effect of, 14. 
Under compensation acts, 89. 
Finances of Legal Aid Organizations 
Early difficulties, 137, 149. 
Legal aid work not expensive, 194. 

Table of expenses, see Appendix, Table III. 

Per capita expense, 190. 
Meagre amount of, 193, 195. 
Effect of inadequate, 149, 184, 193, 196, 906. 

In Chicago, 190. 

In New York, 144, 155^211. 

In Denver, 14^ 
No grants from state, 195. 
Income from clients' fees, 168. 
Better in independent organizations, 177. 
Duty of bar to provide, 937, 939, 945. 

Amount given by lawyers, 938. 
Strong, condition to future of work, 944. 
Ford Legal Aid Bureau, 179-936. 
Its plan, criticized, 179. 
Table of work, 179. 
Fraud, denial of justice abets, 9. 
Fraudulent Legal Aid Organizations 
First attempt to start, 138. 
Danger of, 199. 
Freedom of JusncE, see Equality of Justice. 
A basic principle, 3. 
Relation to equality, 180. 
French Law 
Assistance to poor persons, 96. 
Assignment of counsel, 101. 
Judicial legal aid, 947. 



INDEX 



263 



Lawyers* duty to poor, 231. 
New trial after convictioo, 119. 
Future or Legal Aid Wobk, «m L^gal Aid 
Work, Future of. 

Gablakd, «0 parte, decision as to lawyer's 

function, S9. 
Gabnishiient of Wages, used for extortion, 9. 
Gebmakt 

Counsel for poor in, 231. 

Legal aid work in, 171. 
Oriticism of organisation, 171. 
Gerhax Societt, The 

Legal aid to immigrants, 134. [137. 

Supported New York Legal Aid Society, 135, 

Withdraws support, 137. 
GovERNMEirT, 966 olto State. 

One of laws, not men, 4. 

Duty to provide justice, 4, 5, 189. 

Relation of individual to, 13. 
Ghaitd Jury, function in criminal cases, 108. 

Value questioned, 109. 

Hale, Chief Justice, on duty of assigned coun- 
sel, S31. 

Handbooks on Law, published by legal aid or- 
ganizations, 219. 

Hamilton, John Alan, work for Buffiedo Legal 
Aid, 195. 

Harlet, Herbert, on administrative tribunals, 
83. 

Hartford Legal Aid Bureau, 148, 168, 176, 
185, 191, 902, 909. 
Work taken over by city, 148, 909. 
Growth under public control, 185. 
Fees charged, 168. 
Extent of work, 191. 
Legislative work, 909. 
Test case by, 909. 

Harvard Legal Aid Bureau, 145, 174, 191. 
Founded by students in 1913, 145. 
Good work of, 174. 
Extent of work, 191. 

Hoffman, David, first code of ethics by, 939. 

Houston, Marion, on legal aid and charity co- 
operation, 919. 

Hughes, Charles E., on lawyer^s duty to poor, 
933. 

Husband and Wife, «m Domestic Relations. 

iLLEGrmiACT, 8M oUo Domcstic Relations. 
Common problem in children's agencies, 999. 
Legal aid expert in law, 999. 
Laws changed by legal aid organizations, 
900, 90L 
Immigrants, see also Americanization, Citizen- 
ship. 
And American institutions, ix. 



Importance of justice, xiv. 
In criminal matters, 195. 
Denial of justice, effect on, 11. 
Legal aid founded to aid, 133. 
Special branch in New York for, 911. 
Unable to collect wages, 9. 
Immigration 
And administration of justice, 7. 

Cause of difficulty, ix, xiii. 
Increased need for legal aid, 133. 
Immigration Commission, g^ves legal aid, 95. 
Incorporated Legal Aid Societies, eee Tsrpes 

of LegEd Aid Organizations. 
Industrial Accident Commissions 
Growth of, 90. 
Success of, in general, 943. 
Lessen delay, 84. 
Limits of, 89. 
Effect on need for lawyers, 87, 91. 
Effect on appeals, 85, 89. 
Settlement of cases by, 87. 
Trials before, informal, 88. 
Use of conciliation, 64, 88. 
Use of legal aid organizations, 89. 
Use of investigators, 88. 
Cost of, in Massachusetts, 90. 
Industrial Courts 
System of, in Europe, 69. 
Use conciliation, 69. 
Inferior Courts, see Courts: Lower courts. 
In Forma Pauperis Proceeding 
At common law, 30. 
Statutes establishing, 91, 99. 
Disuse in America, 99. 
In federal courts, 96, 931. 
And assignment of counsel, 39, 100. 
Need for extension of, 96. 
Denied in contingent fee cases, 86. 
Plan in England, 949. 
In Scotland and France, 96, 101. [110. 
Innocence, presumption rule in criminal law. 
Instalments 
Judgments paid in, 56. 
Value of, 57. 
Practice in England, 57. 
Interstate Commerce Commission 
In general, 99. 
Legal aid by, 99. 
Interstate Commerce, Employees in, need 

compensation act, 90. 
Invesiigators 
Use of, by 
Industrial Accident Commissions, 87, 88. 
Interstate Commerce Commission, 99, 93. 
Massachusetts Labor Bureau, 97. 
Minnesota Labor Bureau, 95. 
Value of plan, 91. 
Italian Law : lawyer's duty to poor, 931. 
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Jerset Citt Legal Aid Societt, 138, 156, 176, 
191, 239. 

Early history, 138. 

Regular society formed, 148. 

Extent of work, 191. 

Divorce cases rejected, 155. 
Judges, m« alao Courts. 

Conciliation distrusted by, 60, 65. 

Duty of, in criminal cases, 108. 

Function of, in private control, 181. 

Indifferent to denial of justice, 9, 11, 87. 

Lack power to enforce equality, 109. 

Refer cases to legal aid, 159. 

Representation on legal aid directorate, 245. 

Weak, danger of, 47. 
JuDOMEMT, «M Instalments, Judgments paid in. 
Judicial ComnoL of Legal Aid Work, «m aUo 
Public Legal Aid. 

Superior to municipal control, 186, 247. 

Legal aid a public function, 246. 

Trend towards public control, 246. 

In other countries, 247, 248. 

American precedents for, 249. 
Judicial Legislation, in iigured employees* 

cases, 15. 
Justice, 9§e al$o Administration of Justice, De- 
nial of Justice, Equality of Justice, Expense 
of Justice, Fidlure of Justice. 

The end of legal institutions, 13. 
Justice according to Law 

The only safe method, xii, 13. 

Defects of, 13. 

Its merit challenged, 10. 

Regulation of public utilities, 92. 

Administrative tribunals and, 91. 

Arbitration and, 69. 

Conciliation and, 67. 

SmaU claims courts and, 45, 47, 51, 54. 
Justice or the Peace 

Corrupt in small cases, 42. 

Evils mvestigated by legal aid, 201, 202. 
JuvEioLE Couets, M^Domestic RelationsCourts. 

Kansas Cmr Domestic Relations Court 
Its service, 77. 
Uses conciliation, 81. 
Kansas Cmr Legal Aid Bureau, 97, 129, 145, 

154, 164, 170, 176, 177, 180, 185, 189, 190, 

202, 212. 
Started in 1910, 145. 
Under Board of PubUc Welfare, 146. 

Significance of, 146. 
Cases classified, 154. 
Desertion cases, success in, 170, 185. 
Extent of work, 190. 
Handbook on law, 212. 



Legislative work, 202. 
Litigation avoided, 164. 
Per cent of population clients, 189. 
Kansas Small Debtors* Courts, jm Small 
Qaims Courts : Kansas. 

Labor Commissions, 96-98. 
Labor Unions 
Representation on legal aid directorate, 345. 
Legal aid work by, 141. 
L^al aid relation to, 236. 
Lacet, Judge (Detroit Domestic Relatione 
Court) 
On need for wider jurisdiction, 76. 
On use of criminal process, 73. 
Landlord and Tenant Law 
Feudal in conception, 14. 
Use of fictitious leases in, 14, 207. 
Court control over ejectment, 14, 59. 
In England, 59. 

Under Soldiers* Relief Act, 59, note 2. 
Latshaw, Judge (Kansas City Criminal Court), 

on need for defender, 116. 
Law, Mtf aiso Adminisbation of Justice, Com- 
mon Law, Criminal Law, Government, 
Domestic Relations Law, Legislation, Pre- 
ventive Law, Procedural Law, Substantive 
Law. 

Administrative, rapid rise of, 83. 

American, four cardinal needs of, 215. 

Handbooks on, published by legal aid, 212. 

Modem, is complicated science, 7, 16, 31. 

Rights protected by, 5. 
Law Schools, «m Education, LegaL 
Law School Legal Aid Societies, sm lypes of 

Legal Aid Organizations. 
Lawyers, see also Bar, Expense of Lawyers* Ser- 
vices. 

Competition with, by legal aid, 235. 

Duty to court, 165. 

Duty to poor persons, 100, 101, 230-232. 

Importance and necessity of, 7, 31, 32, 87. 

Indifierence to denial of justice, 9, 11, 37, 
85. 

Indifierence to legal aid, 236. 

Failure to support, 238. 
Conciliation proceedings and 

Distrust of, 60, 65. 

Eliminated by, 62, 64, 66. 
Conduct in criminal cases. 111, 112. 
Delays, desire to end, 19. 
Domestic relations courts and, 80, 89. 
Small claims courts and 

Needed in, 56, 89. 

Excluded from, 44, 46, 49, 52, 87. 
Workmen's compensation acts and, 88. 

Oppose extension of acts, 91. 

Needed in cases under, 89, 91. 
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State paid, argument for, 181. 

Volimtary service of, 919, 936. 
Leaoebship, Lebai. Aid Need fob, 935, 944. 
"Legal Aid" 

Danger of abuse of phrase, 198. 

Phrase protected by courts, 138. 

Standard name for organisations, 140. 
Legal Aid Bubeaus, us htgai Aid Organiza- 
tions. 
Legal Aid Obgakizations [individual organ- 
izations are indexed by cities], «m eUio 
Tjrpes of Legal Aid Organizations. 

Definition of, 134. 

In general, 198, 159. 

Causes of formation, 85. 

Are part of administration of justice, 198, 169, 
171. 

Do not advertise, 158. 

Popularity of, 999. 

Reputation with courts, 159. 

See popular distrust of law, 11. 

In criminal field 
Need for, 116. 
Relation to defender, 106, 197. 

History of 
Period from 1876 to 1899, 134. 
Local nature of work, 138. 
Period from 1900-1909, 140. 
Period from 1910-1913, 145. 
First public legal aid, 146. 
National alliance formed, 147. 
Period from 1914-1918, 147. 
R^sum^ of history, 148. 

Sta& of attorneys, 199. 
Excellence of, 193, 999. 
Loyalty of, ix. 

And arbitration, 70. 

And assignment of counsel plan, 101, 109, 
104. 

And conciliation, 63. 

And domestic relations courts, 79. 

And defender in criminal cases, 197, 156, 169. 

And industrial accident commissions, 89. 

And labor commissions, 97. 

And small claims courts, 46, 49, 56. 
Legal Aid Review, quarterly publicati(Mi, value 

of, 148. 
Legal Aid Work, sse also Central Legal Aid 
Organization, Charitv Organizations and 
Legal Aid, Common Law, Community and 
Legal Aid, Finances of Lc^al Aid Organ- 
izations, Judicial Control of Legal Aid 
Work, L^rislation, Legal Aid and the Bar, 
Types of Leg^l Aid Organizations. 

Organized and individual distinguished, 133. 

Origin of, 133. 

Distrusted by bar, 135. 

Principles controlling, 169, 164. 

Hampered by finances, 193. 



Inexpensive to conduct, 194. 

Cost of work per case, 195. 
Method of conducting work, 161. 
Rapid growth of, 133. 
Reference of cases, 163. 
Under judicial control, 50, 186. 
In Scotland and France, 101. 
Cases 

Nature of first cases, 135. 

Total work in 1889, 139. 

Total amount of work, 151, 159. 

Number for charities, 993. 

Table of number of cases. Appendix, 
Table I. 

Table of collections fbr clients. Appendix, 
Table II. 
Disposition of cases, 160, 161. 
Extent of 

From geographical viewpoint, 187. 

Tested by size of cities, 188. 

Tested by amount of work, 189. 

Table showing, for each organization, 190. 

Tested by types of organizations, 199. 
Future of 

Importance of, 940. 

Depends on bar, 939. 

Codperation with remedial agencies, 941- 
943. 

Requires growth, 944. 

Development of technique, 947. 

Trend towards judicial control, 947. 

Plans for, feasible, 949. 
Nature of work 

In general, 134, 159. 

Part of administration of justice, 180, 186, 
946,947. 

Entirely local, 197. 

Vital and human, 196. 

Classification of cases, 154. 

Trustee work, 58. 

Types of cases rejected 

Criticism of, 153. 

Criminal cases, 144, 155. 

Personal iigury cases, 156. 
Similarity to small claims courts, 164. 
Philosophy of 
Early limited conception, 135. 
Broadened by Briesen, 137. 
Influence of public bureaus, 146. 
Development of ideas, 151. 
Distinct from charity work, 178. 
Records 
Criticism of, 160. 
Must be standardized, 197, 946. 
Importance of, 917. 
Early, 135. 

Use of, for remedial legislation, 901, 905. 
Of dispositions of cases, 149, 159. 
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Of natioDalitieB of clients, 137. 

Of nature of coses, 153. 

Of sources of cases, 14d, 158. 
Reports on, «m Reports oi Legal Aid Organ- 
izations. 
Sources of cases, 158, 159. 
War service, S12, 214. 
Legal Aid Wohk and the Bab 
Relationship between, 100, 138, 141, 996. 

Future work depends on, 939. 
Competition between, 85, 156, 157, 169. 
Service to bar, 976. 

Aid bar's reputation, 998. 
. Investigate complaints, 155. 
Duty of bar to legal aid, 999, 930, 939, 933, 

936. 

Indifference of bar to legal aid, 175. 
Failure to support, 85, 938. 
Per cent of bar aiding, 938. 
Legal Education, sse Education. 
Legal Suggestions for Soldiebs and Sailobs, 

published by Boston Legal Aid Society, 913. 
Legislation 

Interest of legal aid in, 900. 

Opportunity for remedial, 150, 904. 

Improved by legal aid organizations, 900, 903- 
905. 
Legislatubes disposed to end Delays, 19. 
Levine, Judge Manuel 

Conciliation woxk by, 64. 

On small claims courts, 54. 
Lincoln, Abraham 

Quotation on conciliation, 60. 

Adopted as 1^^ aid principle, 164. 
Litigation used as last resort in legal aid, 164. 
Loans, see Small Loans. 
Loan Sharks, «m Small Loans. 
Lodging-house Keepers, legal disadvantages 

of small, 49. 
Longshoremen, and compensation acts, 90. 

Los Angeles County Public Defender, 93, 97, 

98, 101, 105, 117, 194, 196, 148, 163, 169, 176, 

180, 189-185, 189, 190, 904. 
A public office of county, 105. 
Estoblished in 1913, 117. 
Extent of work, 117, 190. 
Nature and result of woik, 118, 193, 904. 
Expense of office, 190. 
Work of, compared with private attorneys, 

192. 193. 
Should appear in lower courts, 194. 
Per cent of population clients of, 189. 
Plan of referring cases, 163. 
Los Angeles Domestic Relations Court, 77. 
Los Angeles Police Court Public Defender, 

148. 
Established in 1915, 117, 196. 
Method of work, 196. 



Louisville Legal Aid CoMMriTEE, 145, 176, 
191, 914. 
Started hi 1913, 145. 
Extent of work, 191. 
War service, 914. 

Machinery of Justice, «m Administration of 
Justice. 

Magna Carta, its tradition of free justice, 3. 

Mail, #m Service of Process by Mail. 

Marshall, Chief Justice, on importance of jus- 
tice, 9. 

Martin v. Alameda County : California deci- 
sion on costs, 99. 

Massachusetts Bar Association, considers ex- 
tension of compensation plan to railway pas- 
sengers, 91. 

Massachusetib Immigration Commission, advo- 
cates defender, 116. 

Massachusetts Labor Commission, effective col- 
lection of wages by, 96, 97, 199. 

Master and Servant, bu Workmen^s Compen- 
sation Acts. [193. 
Mate, Rudolph, leader of legal aid in Chicago, 
Medical Experts, see Witnesses. 
Milwaukee Legal Aid Societt, 148, 160, 176, 
191, 913, 914. 

Disposition of cases, 160. 

Extent of work, 191. 

War service, 913, 914. 
Minneapolis Legal Aid Bureau, 145, 160, 168, 
176-178, 180, 190. 

Started in 1913, 145. 

Alliance with law school, 145. 

Disposition of cases, 160. 

Extent of work, 190. 

Fees chcu>ged by, 168. 

Good work of, 180. 
Minneapolis Small Claims Court, jm Small 

Claims Courts : Minneapolis. 
Minnesota Department of Labor, legal aid by, 

in compensation cases, 95. 
Municipal Courts, sm Courts; Municipal 
Murder Cases 

Counsel assigned to accused in, 103, 119. 
Success of plan, 119. 

Defence of insanity, 199. 

l^ASHviLLE Legal Aid Bureau, 58, 148, 153, 
173, 191, 919. 
Extent of work, 191. 
Service to employers, 173. 
Rejects bankruptcy cases, 153. 
Pamphlet on law, 919. 
National Alijance of Legal Aid Societies, «m 
cUao Central Legal Aid Organization. 

Organized in 1919, 147. 
Wenkness of, 147, 197, 945. 
Should standardize records, 160. 
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National Desertiok Bukeau, 145, 170, 176. 
Started in 1911, 145. 

Nature and success of, 170. [of. 

Natuke of Cases, #m L^gal Aid Work, Nature 
Nesliobkce Cases, «m Industrial Accident Com- 
missions, Personal Iigury Cases, Workmen's 
Compensation Acts. 

Newark Legal Aid Socirrr, 33, 97, 141, 160, 
168,176,191,236,238. 

Started in 1901, 141. 

Disposition of cases, 160. 

Extent of work, 191. 

Fees charged, 168. 

Support by lawyers, 238. 
New Havev, Yale law students do legal aid 

work in, 148, 191. 
New Jerset Legal Aid Society, »m Newark 

L^gal Aid Society. 
New Jersey Workxek's Cokpensation Bu- 
reau, 89, 95. 
New Orleans Legal Aid Society, 145, 174, 
191, 236. 

Started in 1913, 145. 

Grown slowly, 174. 

Extent of work, 191. 
New Trial 

Allowed on appeals, 18. 

Power of judge to order, 110. 

Correction of abuses of, 19. 

Ordered for district attomey^s improper con- 
duct, 110. 
New Yore Chamber or Commerce 

Provides for arbitration, 69. 

Use of conciliation, 70. 
New York Crrr Bar Association 

Special committee on legal aid, 237. 

Report on public defender, 113. 

ExceUent grievance work, 153. 
New York County Lawyers' Association 

Report on public defender, 113. 

Excellent grievance work, 153. 
New York Educational Alliance Legal Aid 
Bureau, 142, 168, 176, 211, 214. 

First work of, 142. 

Fees charged, 168. 

Stops divorce traffic, 211. 

War service, 214. 
New York Labor Secretariat, 236. 

Plan of, 141, 171. 
New York Legal Aid Society, 10, 63, 97, 101, 
116, 136>138, 140, 142-144, 146, 147, 152, 
154, 156, 157, 159, 162, 164-168, 176, 180, 
187, 190, 193, 195, 199, 200, 203, 208, 211, 
212, 213, 217, 237, 238. 

Early history of, 134. 

Careful organization, 135, 139. 

Constitution and name changed, 137, 139. 

Work broadened, 137. 

Branch offices opened by, 139, 144. 



Fights fraudulent society, 138. 

Fees 
Retainer charged, 139. 
Fees charged, 168. 
Report on, 166, 167. 

Litigation avoided, 164. 

Plan of, widely copied, 140. 

Visited by Rcxisevelt, 10. 

Classification of cases, 154. 

Sources of cases, 159. 

Extent of work, 190. 

Per cent of population clients, 190. 

War service, 213. 

Inadequate finances, 193. 

Amount of support by bar, 238. 

Remedial legislation, 201, 203. 

Test cases, 208. 

Thwarts furniture swindle, 211. 

And criminal cases, 116. 

And domestic servants cases, 162. 

And immig^nts, 211. 

And personal injury cases, 157. 

Publications of 
Legal Aid Review, 143. 
Handbook for Domestic Servants, 212. 
Sailor's Log, 212. 
New York Municipal Court 

Arbitration rules, 66, 64, 71. 

Conciliation rules, 55, 63. 
New York State Bar Association, resolution 

on conciliation, 67. 
New York Voluntary Defendebs Committee, 
108, 117, 118, 121, 148, 169, 180, 186, 194, 195. 

Established m 1917, 117. 

Extent, nature, result of work, 118. 

And district attorney, 121. 

Experience as to confessions of g^t, 121. 

Excellence of, 186, 194. 
New Zealand, provision of counsel for accused, 

115. 
Non-suffort, 9U Desertion Cases, Domestic 

Relations. 
Norway 

Provision of counsel for accused, 115. 

Conciliation courts in, 61. 
Their success, 62. 

Omaha Free Legal Aid Bureau, 148, 176, 185, 
19L 
EsUblished in 1916, 148. 
Extent of work, 191. 

Organization of Courts, Mee Courts, Reorgan- 
ization of. 

Passengers on Railways, compensation plan 

for, 90. 
Patriotism, sm also Citizenship. 

Weakened by denial of justice, 11. 
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Paupebis, Ik Forma, $es In Forma Pauperis. 

People v, Habus : case illustrating work of de- 
fender, 118. 

Peb Capita Amount expended by Leoal Aid 
OaoAiazATioira, 190. 

Personal Injubt Cases, see Contingent Fees, 
Industrial Accident Commissions, Work- 
men's Compensation Acts. 

Rise of this litigation, 85. 

Declined by legal aid organizations, 85, 156. 
Rule criticized, 157. 
Philadelphia Domestic Relations Coubt 

Jurisdiction of, 75. 

Use of conciliation, 81. 
Philadelphia Legal Aid Society, 18, 101, 141, 
146, 154, 163, 167, 168, 176, 177, 191, 195, 
903, 208, 911, 914, 938. 

Begun in 1909, 141. 

Classification of cases, 154. 

Extent of work, 191. 

Fees charged, 167, 168. 

Legislative work, 903. 

Community service, 908, 911. 

War service, 938. 

Reference of cases, 163. 

Support from bar, 938. 

Philadelphia Municipal Court, recommends 

small claims court, 54. 
Piers Plowman, on defects in justice, 16. 
PmsBUROH Legal Aid Society, 144, 147, 176, 
191, 195, 903, 933. 

Started in 1908, 144. 

Extent of work, 191. 

Legislative work, 903. [190. 

Plainfield Legal Aid Commtttee, 148, 176, 

Extent of work, 190. 
Pleading, sse Procedural Law. 
" Poor Man*8 Lawyer," in London, 138. 
Poor Persons, see also In Forma Pauperis. 

Effect of denial of justice on, 9. 

Do not receive equal justice, 8, 11. 

Unable to use the courts, 9, 15. 

Unable to pay court costs, 99. 

Unable to employ counsel, 33. 

Unable to take appeals, 97, 906. 

Nature of litigation of, 39. 

Preyed on by swindlers, 9, 159. 

Free advice to, by administrative officials, 94. 

Court as trustee for, 57. 

English 1913 Rules for, 109. 
Pope, James H., public defender in Los Angeles 

Police Court, 196. 
Population, growth of, cause of judicial failure, 

7, 188. 

Portland (Oregon) Municipal Court Pubuc 
Defender, 148, 169, 176, 177, 185, 186, 191. 
Established in 1915, 195. 
Work of, 196. 



Undertakes civil cases, 148. 

Extent of work, 191. 

KiUed by politics, 186. 
Portland (Oregon) Small Claims Coubt, m» 

Small Qaims Courts : Portland. 
Pound, Roscoe 

Advocates a bureau of justice, 15, 915. 

On new development of law, 37. 

On substantive law, 14. 

On causes of feulure of justice, 7. 

On small cases, 41, 54. 
Practice, see Procedural Law. 
Practice of Law, changed by commercial ex- 
pansion in United States, 85. 
Preliminary Hearing in Criminal Cases, 108. 
Preventive Law 

Definition of, 914. 

Legal aid opportunity in, 915, 994. 
Codperation with other agencies, 917. 
Use of case material, 916. 

Examples of, 916. 
PRrrcHETT, Henry S., Introduction by, xi. 
Probation Staffs 

In domestic relations courts 
Importance of, 78, 79, 81. 
Supplant lawyers, 78, 80, 89, 949. 

In superior criminal courts, 108, 109. 

In inferior criminal courts, 195-197. 

Value of data collected by, 194. 
Procedural Law 

Serious defects in, xiii. 

Causes denial of justice, 16. 

Causes delay, 19. 

Complicated, requires lawyers, 39. 

Too complicated for smaU cases, 41. 

Unnecessary for small causes, 59, 54. 

Complicated by legislatures, 7. 

Arbitration proceedings disregard, 69, 71. 

Conciliation courts have informal, 69. 

Domestic relations courts have simple, 78. 

Small claims courts abolish technicalities, 46, 
47, 50, 59, 54. 

Workmen's compensation acts have simpli- 
fied, 87, 88. 

Simplification of 

A cardinal need, 915. 

Elihu Root on, AB. 

Will promote equality, 198. 

Will solve delays and costs, 941. 

Will not solve need for lawyers, 31. 

Legal aid should lead in, 199. 
Prosecutino Attorney, see District Attorney. 

Police should not act as, 195. 
Protective Agency for Women and Children, 

The Chicago, 136, 144, 901. 
Founded m 1886, 135. 
Nature and amount of work, 136, 144. 
Merged in Chicago legal aid society, 144. 
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PlunoooL ur New York Cloak Ikbdbtkt, pro- 
vides for arbitration and conciliation, 70. 

PiTBLic DKFEiTDEa, M« Defender in Criminal 
Caaes, Los Angeles County Public Defender, 
Los Anseles Police Court Public Defender, 
Portland Municipal Court Public Defender, 
New York Voluntary Defenders Committee; 
Me eUto Criminal Cases, Criminal Law, Crimi- 
nal Proceedings. 

Pdbuc Legal Aid Bureaus, «m Types of Legal 
Aid Organizations. 

Public Legal Aid Work 
Importance of the idea, 146. 
The wisdom of, ix. 
And existing legal aid work, 936. 

Public Service Law, popular criticism of, 14. 

xVeoords of Legal Aid Work, #m L^gal Aid 

Work: Records. 
Redlich, Professor, report on Case Method, 

xi. 
Reed, Alfred Z., in charge of Carnegie Foun- 
dation studies in legal education, xi. 
Remedial Agencies (for the different agencies 
«M Analysis of Contents, Part II, page iv). 

In general, S7. 

Classification of, 38. 

Teste of, 38. 

Significance of, 138. 
Remedial Legislatiok, «m Legislation. 
Remedy Suggested 

For costs on appeal, 37. 

For excessive court coste, 26, 

For cost of witnesses, 27. 

For delays, 19. 

For abuse of ejectment, 14. 
Reports of Legal Aid Organizations 

Published from start in New York, 135. 
In Chicago, 136. 

Need for fiifl reports, 178. 

Of independent societies best, 177. 

Convey true impression of work, 150. 
Revenue to State from Court Costs, 81, 96. 
Revolution, American, caused by injustice, 19. 
Richmond Legal Aid SociEnr, 148, 177, 191, 
195, 939. 

Extent of work in, 191. 

Contribution from bar association, 939. 
Rights of Individuals 

Complicated in modem law, 7. 

Depend entirely on law, xii, 4, 5, 9. 

Defined by substantive law, 13. 
RoRiNBON, David, Portland Municipal Court 

Public Defender, 195. 
Rochevter Legal Protection Commitiee, 55, 
145, 168, 176, 177, 191, 914, 939. 

Sterted in 1911, 145. 

Fees charged, 168. 



Extent of work, 191. 

War service, 914. 

Contribution from bar association, 939. 
Roosevelt, Theodore, experience in 1^^ aid 

work, 10. 
Root, Elihu 

ForevTord by, dl. 

On delay, 17. 

On simple procedure, 49. 
RowE, WiLUAM v., study of legal clinics, 997. 
"Runners" 

In criminal cases, 114, 193, 195. 
Ousted by defenders, 196. 

Legal aid to protect immigrante from, 133. 

In personal injury cases, 86, 157. 
Russell Sage Foundation 

Anti-loan shark work, 905. 

Test case on wage assignmente, 906. 

St. Loun Legal Aid Bureau, 145, 148, 154, 
168, 176, 184, 185, 191. 

Sterted in 1919, 145. 

Work teken over by city, 148. 

Classification of cases, 154. 

Extent of woik, 191. 

Fees charged, 168. 

Experience under public control, 184. 
St. Paul Legal Aid Department, 145, 176, 
179, 180, 191, 993. 

Sterted in 1919, 145. 

Extent of work, 191. 

Good work of, 180. 

Work for charities, 993. 

Growth after moving to lawyers* building, 179. 
San Diego Legal Aid Bureau, 148, 176, 191. 

Extent of work, 191. 
San Francisco Legal Aid Society, 98, 148, 160, 
176, 191, 909, 936, 939. 

Disposition of cases, 160. 

Extent of work, 191. 

Test case on court coste, 909. 
Sailors, see Seamen. 
Sailor*s Log, published by New York L^^ Aid 

Society, 919. 
Saloman, Edward, first presidentof New York 

Legal Aid Society, 134. 
Schmidt, J. P., advocates defender plan, 116. 
Scottish Law 

Assistance to poor persons, 96. 

Assignment of counsel plan, 101, 115. 

Bar associations furnish counsel, 931. 

Judicial legal aid, 948. 



Legal aid by Shipping Commissioners, 94. 
L^gal aid service to 

In Boston, 909. 

In New York, 139, 903, 908,911. 

In Philadelphia, 903. 
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Handbook of law for, 212, 
Need a compensation act, 90. 
Separate Maintekange, «m Domestic Rela- 
tions. 
Service of Proceh 
Various methods used, 22, 
Use of telephone, 44, 03. 
By police in domestic relations cases, 76. 
By mail, 22, 26, 

In small claims courts, 44, 63. 

Under compensation acts, 84. 

Advantages of , 91, 202. 
Settlement OF Cases, forced by delay, 17. 
Sharswood, on lawyer^s duty to poor, 833. 
Shitfino Commisbiokers 
Give advice to seamen, 94. 
Arbitration of disputes, 94. 
** Shyster '* Lawters 
In criminal cases, 114, 125. 
Ousted by defenders, 126, 
Plan fraudulent legal aid organization, 138. 
SiMPUFicATioir OF PROCEDURE, SS4 Proceduml 

Laws, Simplification of. 
Small Claims and Small Causes 
Administration of justice neglects, 8, 41. 
Court costs in, 24. 

First handled by justices of peace, 42. 
Under municipal courts, 48. 
Provision for, in England, 42. 
Small Claims Courts 
Necessity for, 41. 
Success of, 242. 

Overcome delay and costs, 241. 

In what cases, 4d. 

Political significance, 53. 

Conditions to, 53. 
Appeals from, 53. 
Extension of plan, 54, 202. 
Wider powers for, 55, 57, 59. 
Clerks of, assist parties, 247. 
Inferior to Labor Commission in wage col- 
lections, 98. 
Chicago Court 

Origin and purpose, 51. 

Costs and delays in, 52. 

Attorneys in, 52. 

Volume of work, 52. 

Jurisdiction wide, 62, 
Cleveland Court 

Best t3rpe, 48. 

Origin and development, 48. 

Success of, 50. 

Work of, 50. 

Attorneys in, 49. 

Uses conciliation, 63. 
Kansas Courts 

Origin, 43. 

Statute creating, 44. 



Nature of work, 44, 46. 

Effect on costs and delays, 45. 

Attorneys excluded, 45. 

Unsoundness of, 45. 

Influence on Portland Court, 46. 
Minneapolis Court 

Establishment of, 54. 

Has conciliation power, 63. 
Portland Court 

Origin, nature of woric, 46. 

Success of, 47. 

Attorneys prohibited, 46. 
Small Debtor*s Courts, ms Small Claims 

Courts. 
Small Loakb 
Rise of loan sharks, 10, 11. [95. 

Advice on, by administrative officials, 94, 
Legal aid attorneys specialists in, 222. 
Laws regulating, improved by 1^^ aid or- 
ganizations, 201, 202, 205, 208, 211. 
Social Interests, secured by state through 

law, 13, 182. 
Social Workers, modem training of, 220. 
SociAUZATioir OF Bar, not involved in state 
legal aid, 182. 

SOCIETT FOR GrATUTTOUB DeFENCE OF AcCUSED 

Persoks, in Rome, 115. 
SodETEES, Legal Aid, «m Legal Aid Organisa- 
tions. 
Soldiers, sse Legal Aid Work: War service. 
Soldiers* ani> Sailors* Civil Relief Act 
Provides for 
Assignment of counsel, 231. 
Instalment judgments, 57. 
Control over ejectment, 59, note 2. 
Sources of Cases, «m L^gal Aid Work : Sources 
of cases. [231. 

Spanish Law: oath of attorney to serve poor. 
Standard Number of Clients for each Legal 

Aid Organization, attempt to fix, 190. 
State, sm aUo Government. 
Interest of 
In all litigation, 182. 
In domestic relations, 73, 75, 82, 102. 
In ejectment proceedings, 59. 
Duty to provide justice, iz, 169, 183, 184. 
Duty to furnish lawyers 
In criminal cases, 105, 112. 
In all cases, 181. 
Control over administration of justice, 180. 
Does not support legal aid work, 195. 
Stockbridoe, Henry, on preventive law, 214. 
Storet, Moorfield, on bar's duty to legal aid. 

239. 
"Straw" Bondsmen 
In criminal cases, 114, 125. 
Ousted by defenders, 126. 
Street Railways, compensation plan for pas- 
sengers on, 90. 
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SuBMianoK TO Arbitratiok, ses Arbitration. 
SuBflTAimvE Law 

Fair, essential to equal justice, 5, 13, S05. 

Importance of, 5, 13. 

Satisfactory condition of, zU, 13. 

Not a cause of injustice, 15. 

Not self-enforcing, 16. 

Adequate in domestic relations, 73. 

Of landlord and tenant, unfair, 14. 

Of public service companies, 14. 

UnfEdr to ii^ured workmen, 14, 94. 

Changed by compensation acts, 87. 

And arbitration, 69. 

And conciliation, 67. 
SuMMoys, archaic form used, 33. 

Taft, William H., on public concern in litiga- 
tion, 28. 
Technicalities, <m Procedural Law. 
Term Fees, as court costs, S3. 
TowKS, charity work by lawyers in, 33, 188. 
Traik, Arthub, on need for defender, 116. 
Transcript of Evidence, expense of, 37. 
Trustee, Court 

Need for, 57, 153, 208. 

The i^an, 57. 

In English County Courts, 58. 
Trustee Process, used for e]dx>rtion, 9. 
Twain, Mare, on legal aid work, 150. 
Types of Lboal Aid Organizations 

Classification of five types, 169. 

Extent of each type, 173. 

Present situation in twenty-nine cities, 176. 

Extent of work of each type, 199. 

Change to charity type after 1910, 145. 

Change to public type after 1913, 148. 

Specialized types, 169, 171. 
Criticism of, 170. 

Law School societies, 174. 

Bar Association societies, 174. 

Independent v. Departmental Societies 
General considerations, 175. 
Superiority of independent, 176, 179. 

Public V, Private Oiganizations 
Argument for public, 180. 
Experience of public, 184. 
Conclusions, 186. 

V ANCE, William R. 

On failure of lawyer, 37. 

Allies legal aid and law school work, 145. 
Voluntary Defenders Committee, sm New 

York Voluntary Defenders Committee. 

\A^AOEs, Claims for 
Non-payment of, 183, 199. 



Delays in, 17, 18. 

Handled by small claims courts, 45, 55. 
Collected by administrative officials, 94, 96, 
SOS. 
Use of criminal process, 98. 
Arbitrated in cloak industry, 70. 
Greatest legal aid work, 135, 136, 159. 
Waoe-earners, unable to collect wages, 7, 9, 

42. 
Walsh, Frank P., aids legal aid in Kansas City, 

146. 
War Service, see Legal Aid Work: War ser- 
vice. 
Washinoion, D. C. (Legal Aid Society of 
the George Washmgton University Law 
School) 
Law students start legal aid, 148. 
Extent of work, 191. 
Westchester Countt Legal Aid Committee, 

founded hi 1903, 149. 
WioMORE, John H. 
On failure of justice, 41, 48. 
On importance of lawyers, 32. 
On substantive law, 14. 
On need for defenders, 116. 
On size of legal aid work, 187. 
On legal clinics, ^7. [d40. 

Winslow, Chief JumcE, on equal justice, 
Witnesses 
Cost of summoning, 97. 
In domestic relations courts, 76. 
Medical experts 
In murder cases, 199. 
Cost of, 84. 

Under compensation acts, 84, 88. 
Wood, Walton J. 
Public defender in Los Angeles, 117. 
Report of, on expense of office, 190. 
Workmen, Injured 
Substantive law unfair to, 84. 
Need legal aid, 158. 
Workmen in Interstate Commerce, need com- 
pensation act, 90. 
Workmen's Compensation Acts, eee dUo Indus- 
trial Accident Commissions. 
Law unfair prior to, 14. 
Secure more equal justice, 15, 84. 
Effect on 
Court costs, 96, 27, 84. 
Delays, 84, 87. 

Expense of lawyer's services, 85, 87. 
Permit service of process by mail, 84. 
Automatic settlement of cases, 87. 
Extension of 
To seamen, 90. 
To passengers, 90. 
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